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Regulatory Interpretation: Questions on the Revised Affordable Housing Program (AHP)
Regul ation (98-Ri-9)

Dear CQurt:

This is in response to a nunber of questions posed in your June 17, 1998 electronic nai
message to the Federal Housing Finance Board (Finance Board), regarding certain provisions of
the revised AHP regul ation.

QL. Does the requirement under the AHP regulation for execution of legally
enforceabl e retention agreenents include a requirement that such agreements be
recor ded?

Al Section 960.13(a) of the AHP regulation requires a Federal Home Loan Bank (Bank)
to have in place with each nenber receiving AHP subsidy an agreenent containing
the provisions set forth in section 960.13. See 12 C.F.R §960.13(a). (ne of these
provisions is a requirement that the menber ensure that the AHP-funded project is
subject to a “deed restriction or other legally enforceable retention agreement or
mechani snf containing the requirements set forth in section 960.13, including: (i) for
rental projects, the project’s rental units must remain occupied by and affordable for
househol ds with incomes at or below the levels comitted to be served in the AHP
application for the duration of the retention period; (ii) the Bank or its designee is to
be given notice of any sale or refinancing of the project occurring prior to the end of
the retention period, and (iii) in the case of a sale or refinancing of the project prior to
the end of the retention period, AHP subsidy nust be recaptured under certain
circumstances, as specified in section 960.13. See id. 88960.13(c)(4), (5), (d)(I), (2



Whether a retention agreement entered into pursuant to these regulatory requirements

is legally enforceable will depend on the local real estate, contract and any other |aws
applicable to this type of agreement in the state where the agreement is executed. For
exanple, if local law requires that such an agreement be recorded in order for the
Bank to receive notice of a sale or refinancing and be able to recapture AHP subsidy,
then the retention agreement should be recorded. In short, the Federal Home Loan
Bank of Des Mvines (Des Mines Bank) shoul d take whatever actions are required
under local law including recordation if necessary, to ensure that the contractua
affordability, notice and recapture requirements of section 960.13 can be enforced.

For projects in federally declared disaster areas, may a Bank waive the AHP
regul atory requirement that househol ds nust be qualified as incone-eligible
based on back-up incone verification documentation, and allow househol ds to
be qualified as income-eligible based on self-certifications of their incomes?

The AHP regulation requires the owner of an Al-P-funded rental project to provide a
list of actual occupant incomes to the nenber, certify that they are accurate and in

conpliance with the incone targeting commtments made in the AHP application,
and maintain documentation regarding such incomes available for review by the
menber or Bank to support such certifications. See id. §960.10(a)(2)(ii)(B)(1), (0.
The menber is required to review the project docunentation and certify to the Bank
that the project meets its incone targeting commtnents. See id

§960.10(b) (2)(i1)(B). The Bank is required to take the steps necessary to determne
that the AHP subsidies were used for eligible purposes. See id. 8960 10(c)(2)(ii).

For AHP-funded owner-occupi ed projects, the AHP regulation requires the project
sponsor to certify to the menber and. the Bank that househol ds receiving AHP
subsi dies were eligible households, and to support such certifications by househol d
income verification documentation maintained by the sponsor and available for
review by the menber or the Bank. See id § 960.10(a)(1)(ii). The menber is
required to review the project docunentation and certify to the Bank that the AHP
subsi di es have been used according to the comitnents nmade in the AHP
application. See id. 8960 10(b)(1)(ii)(A). The Bank is required to take the steps
necessary to deternine, based on a review of the docunentation for a sanple of
projects and units, that the incomes of the households that own the AHP-assisted units
did not exceed the levels conmitted to in the AHP application. See id.

§ 960.10(c) (1) (i)

The fact that an AHP-funded project will be located in a federally declared disaster
area does not necessarily mean that all potential households being qualified for the
project will have lost their income verification docunentation in the disaster. In
addi tion, while income verification docunentation may not be readily available for
househol ds who have |ost such documentation in a disaster, copies of the
docunentation usual Iy can be obtained from government agencies or other sources
within a reasonable period of time after the disaster. Therefore, a blanket waiver of
the incone docunentation requirenents in the AHP regulation to allow for



verification of household incones through review of household income self-
certifications is not appropriate for such projects. However, individual waivers of the
income verification documentation requirements may be appropriate in specific
circumstances, such as waivers contingent upon the household obtaining and
providing copies of the docunentation within a certain period of time. There is no
provision in the AHP regulation permtting a Bank unilaterally to waive AHP

regul atory requirenents, including the incone verification documentation
requirements. However, a Bank may seek approval, on a case-by-case basis, of a

wai ver by the Finance Board, for good cause, of the inconme verification
documentation requirements contained in the AHP regulation, pursuant to the
procedures and requirenents of section 902.6 of the Finance Board s regulations. See
id 8§902.6

My a Bank verify income eligibility for occupants of an AHP-funded shelter by
reviewng self-certifications of occupants’ income contained in intake sheets
collected by the shelter? What is the maxinumlength of stay allowed in a
shelter in the absence of income verification docunentation?

Yes. The AHP regulation requires the owner of an AHP-funded rental project
(including shelters) to provide a list of actual occupant incones to the nember,
certify that they are accurate and in conpliance with the income targeting
commtnments made in the AHP application, and maintain docunentation regarding
such incomes available for review by the menber or Bank to support such
certifications. See id. §960.10(a)(2)(ii)(B)( 1), (C. The menber is required to
review the project documentation and certify to the Bank that the project meets its
incone targeting comitnents. See id. 8960 10(h)(2)(ii)(B). The Bank is required
to take the steps necessary to determne that the AHP subsidies were used for eligible
purposes. See id. § 960.10(c)(2)(ii)

I'ncone verification docunentation in nost cases is not available from shelter
occupants, such as honel ess persons, victims of donestic abuse, and youth offenders
or runaways. Instead, shelters prepare intake sheets containing self-certifications that
potential occupants meet the income-eligibility requirements of the shelter. Gven the
inpossibility of obtaining income verification documentation in these specia
circunstances, the income verification documentation requirements of the AHP
regulation may be read as inapplicable in such circunstances. The Des Mbines Bank,
therefore, may verify income eligibility for occupants of an AHP-funded shelter by
reviewng self-certifications of occupants’ income contained in intake sheets

col lected by the shelter. Accordingly, there is no AHP regulatory requirement for a
maxi mum length of stay for’shelter occupants

My AHP funds be used for the purchase or rehabilitation of manufactured
housing that is attached to a lot by tie-downs but not attached to a foundation
(unattached manufactured housing), and is treated for tax and title purposes as
personal property upon which may be placed five-year retention |iens?



AS.

Section 960.13(a) of the AHP regulation requires a Bank to have in place with each
menber receiving AHP subsidy an agreement containing the provisions set forth in
section 960.13. See id. § 960.13(a). (One of these provisions is a requirement that the
menber ensure that the AHP-funded project is subject to a deed restriction or other
legal Iy enforceable retention agreement or mechani sm containing the requirenents
set forth in section 960.13, including, for owner-occupied projects: (i) the Bank or its
designee is to be given notice of any sale or refinancing of the project occurring prior
to the end of the retention period;, and (ii) in the case of a sale or refinancing of the
project prior to the end of the retention period, AHP subsidy must be recaptured

under certain circumstances, as specified in section 960.13. See id. 8§8960.13(c)(4)

(@)(1).

et her the notice and AHP subsidy recapture requirements of the retention
agreement will be enforceable for unattached manufactured housing will depend on
the local real estate, contracts and any other laws applicable to this type of agreement
in the state where the agreement is executed (including laws applicable to property
located on tribal lands). For exanple, if local law requires that manufactured housing
be real property in order for the Bank to receive notice of a sale or refinancing and be
able to recapture AHP subsidy, and does not treat unattached manufactured housing
as real property, then the retention agreement may not enable the Des Mbines Bank to
receive notice of a sale or refinancing and recapture AHP subsidy. In short, the Des
Mines Bank may award AHP funds to unattached manufactured housing only if,
under local law, the contractual notice and recapture requirements of section 960.13
can be carried out

Wy is a Bank precluded from using the Mrtgage Revenue Bond (MRB)
progranis incone linmts for targeted areas as a basis for determning househol d
income eligibility?

The AHP regulation allows a Bank to choose as the basis for determning household
income eligibility anong several median area income standards set forth in the

regul ation, including the “applicable median famly income, as determned under the
MRB program set forth in 26 U.S.C 143(f) and published by a state agency or
instrunentality. See id. §960.1 (definition of “nedian incone for the area” for
owner-occupi ed projects). As explained in the Preanble to the AHP regul ation

under the Internal Revenue Code, household income eligibility for nortgage
financing provided by qualifying MRBs is based on the “applicable nedian fanmily
income,” which is the greater of (1) the area median gross incone for the area in
which a residence is located, or (2) the statewde median gross income for the state in
which the residence is located. See 26 U S C 143(f)(4). The “applicable median
famly income” is based on incone data published by HUD. For purposes of the
AHP, the applicable nedian famly incone may be adjusted for famly size, but may
not be adjusted based on the location of a residence in a targeted area, see 26 U.S.C
§143(f)(3), (5), because in targeted areas, the MRB program does not use the
“applicable median famly income” as the basis for household income eligibility. In
targeted areas, “applicable nmedian famly income” is adjusted by a factor of 120
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percent based solely on the |ocation of the residence in a targeted area. See id

§ 143(f)(3). Consequently, the baseline measure of area median income in targeted
areas is 120 percent of the “applicable nmedian famly income,” rather than sinply the
“applicable nedian famly income.” The Federal Honme Loan Bank Act (Bank Act)
requires that the AHP income limt be based on 80 percent of some measure of the
“median income for the area.” Since the MRB program does not use the “applicable
median famly income” as a measure of median income for targeted areas, use of that
progranis incone limts for targeted areas woul d not be permssible under the Bank
Act. See 62 Fed. Reg. 41812,41814-15 (Aug. 4, 1997)

Do principal and interest reserves qualify as closing costs eligible for funding
with AHP subsidies under the conpetitive AHP application program or the
honeowner - ship set-aside progran?

Principal and interest reserves are not eligible uses of AHP subsidy under the AHP
regulation. See 12 CF. R § 960.5(a)(4), (b)( 1). Finance Board staff currently is
reviewing this issue, and wll determne whether to reconmend amendment of the
AHP regulation to authorize the use of AHP? subsidies for this purpose.

Are AHP rental projects with retention agreenents of less than 15 years that
were executed prior to the effective date of the revised AHP regulation (January
1,1998) subject to the 15-year retention period requirement specified in the
revised regul ation?

Yes. Therevised AHP regulation provides that AHP retention agreenents executed
prior to January 1, 1998 are amended by operation of law to conformwith any new
applicable AHP regulatory requirements. See id. § 960.16. To the extent that
existing agreements do not on their face reflect the requirenents of the AHP

regul ation, they are deemed to incorporate such requirements and to bind the parties
accordingly. See id. The revised AHP regulation requires a 15-year retention period
for AHP-funded rental projects. Therefore, rental projects with retention agreements
of less than 15 years that were executed prior to January 1, 1998 are now subject to a
15-year retention period.

However, pursuant to the procedures and requirenments of section 902.6 of the
Finance Board's regulations, the Des Mines Bank may seek approval by the Finance
Board for a waiver of the regulatory 15-year retention period requirenment, for good
cause, to permt the projects to be subject to the retention periods commtted to in
their AHP retention agreements. See id. § 902.6.

May a Bank place a limt on the amount of AHP subsidy per unit that may be
requested in order to limt the amount of AHP subsidy buying down unit
construction costs to make nortgages nore, affordable for very |owincome
househol ds, or should the Bank rely solely on the subsidy-per-unit scoring
criterion to achieve this objective?



A8. The AHP regulation allows a Bank to adopt an eligibility requirement that the amount
of AHP subsidy requested by a project may not exceed a specific maxi mum anount
per unit in a single AHP funding period. See id. 8960.5(b)(10)(i)(A). The AHP
regulation also requires a Bank to score projects, among other things, based on the
extent to which the project proposes to use the least amount of AHP subsidy per
AHP-targeted unit. See id. § 960.6(b)(4)(iv)(H. The Bank nust allocate at |east five
points to this scoring criterion. See id. §960.6(h)(4)(ii). Therefore, if the Des
Mbi nes Bank wishes to award shal | ower subsidies per unit in order to linit such buy
downs, it may establish a |ower maximumlimt on the amunt of AHP subsidy per
unit that may be requested, and/or allocate more points to the subsidy-per-unit scoring
criterion. \ich approach or conbination of approaches will work best to achieve
the Des Mines Bank's objective will depend on the types of projects and housing
markets in the Bank's district. It is in the Bank's discretion to deternine what
eligibility and scoring criteria to adopt to best achieve its AHP objectives.

. Has the Finance Board determined how to treat AHP grants approved as
revol ving funds?

A9. Finance Board staff currently is reviewing informtion received fromthe Banks and
other sources on revolving fund projects, and will determine whether to recommend
amendnent of the AHP regulation to authorize the use of AHP subsidies for such
pur pose.

If you have any additional questions, please contact Janet Fronckowiak of ny staff at
(202) 408-2575, or nyself at (202) 408-2848.

Sincerely,

Q)/Mﬂﬂ'dfw/’””

Richard Tucker
Deputy Director
“Program Assi stance Division
Cffice of Policy

This is a Finance Board regulatory interpretation within the meaning of the Procedures for
Requests and Applications adopted by the Board of Directors of the Finance Board pursuant to
Resolution No. 98-51 (Cctober 28, 1998). The regulatory guidance set forth herein may be
relied upon subject to modification or rescission by action of the Board of Directors of the
Fi nance Board.

I concur:
Wiljam W. Gilsber:



cc: Wlliam W Gnsberg
Janes L. Bothwell
Deborah Sil berman
Mtchel | Berns



