No.:  98-52

Date: COctober 28, 1998

Federal Housing Finance Board

Adoption of Procedures for Adjudications By the Finance Board of Issues
QG her Than the Review of Disputed Supervisory Determnations

WHEREAS, under section 2A of the Federal Home Loan Bank Act, as amended (Bank Act) (12
US CA § 1422a, the Federal Housing Finance Board (Finance Board) shall ensure that the
Federal Home Loan Banks (FHLBanks) operate in a safe and sound manner, and consistent wth
that primary duty, the Finance Board also nust supervise the FHLBanks, ensure that the

FHLBanks carry out their housing finance mssion, and ensure that the FHLBanks remain
adequately capitalized and able to raise funds in the capital markets:

WHEREAS, under section 2B of the Bank Act (12 U S.C. § 1422b), the Finance Board is
enpowered to supervise the Banks and to “pronul gate and enforce such regulations and orders
as are necessary fromtime to time to carry out the provisions of’ the Bank Act;

WWHEREAS, many provisions of the Bank Act require determnations, findings, or approvals to
be made by the Finance Board;

VWHEREAS, the Finance Board has determned that under the Bank Act and applicable
regul ations, the Finance Board may be called upon to make determnations, findings or approvals
that may affect only a limted number of parties, which the Finance Board in its judgnent

determnes can best be addressed on a case-by-case basis prior to or in lieu of pronulgating
Systemwi de standards; and

VHEREAS, the Finance Board has determned that it is in the best interest of the Finance Board
and the FH.Banks to establish a uniform process for the FH.Banks to request and the Finance

Board to make such determinations, findings, or approvals as the Finance Board may define as
I'ssues under the attached Procedures;

NOW THEREFORE, BE IT RESOLVED, that the attached Procedures are adopted by the

Finance Board as the mandatory and exclusive admnistrative renedy available to the FH.Banks
under the Bank Act to address “Issues” as defined in the Procedures.

By the Board of Directors of the
Federal Housing Finance Board

‘%_‘ 4 Moz,
Bruce A. Morrison

Chairperson



PROCEDURES FOR ADJUDI CATI ONS BY THE FI NANCE BOARD OF | SSUES OTHER
THAN THE REVI EW OF DI SPUTED SUPERVI SORY DETERM NATI ONS

[ ntroduction

| . Background.

The Federal Housing Finance Board (Finance Board) was established pursuant to the Federal
Hone Loan Bank Act, as amended, codified at 12 U S.C 8§ 1421, et seq., (1994) (Bank Act).
The Finance Board is an independent agency in the executive branch of the federal government.
12 U.S.C § 1422a(a). The Finance Board's primary duty is to ensure that the Federal Honme Loan
Banks (Banks) operate in a safe and sound manner. 12 U S.C § 1422a(a)(3)(A). Additionally,
and consistent with that duty, the Finance Board supervises the Banks, ensures that they carry
out their housing finance mssion, and ensures that the Banks remain adequately capitalized. 12
US C § 1422a(s)(3)(B)(i)-(iii). The Finance Board is enpowered to supervise the Banks and to
“promul gate and enforce such regulations and orders as are necessary fromtime to tine to carry
out the provisions of' the Bank Act. 12 U.S.C § 1422b(a)(l).

Many provisions of the Bank Act require determnations, findings or approvals to be made
by the Finance Board. Mbst provisions requiring Finance Board determnations, findings or
approval s have heen dealt with in policies or through rul emakings.. However, there are matters
that require the Finance Board to make determnations, findings or approvals and that may affect
only a limted nunber of parties, which the Finance Board in its judgnent determnes can best be
addressed by developin_ standards on a case by case basis prior to or in lieu of promlgating
Systemwi de standards.~ These procedures are intended to serve as a viable alternative to
rulemaking in matters that require the Finance Board to make determ nations, findings or

approval s under the Bank Act. See, generally and without limtation, 12 U S C 8§ 1424, 1426,
1427, 1429, 1430, and 1431

1. Reason for and Purpose for Adopting Procedures.

The Finance Board has determned it is in the interest of the Banks and the agency to
establish these procedures. The purpose of these procedures is to provide the Banks with a
uni form process for the pronpt review and adjudication of matters that require the Finance
Board to make determnations, findings or approvals. Matters governed by other procedures
adopted by the Board of Directors of the Finance Board, such as the review of disputed
supervisory determnations, or the review of pilot prograns, are not covered by these procedures.
Specifically, these procedures also are not applicable to routine requests for guidance or requests

1 NLRB v. Bell Aerospace Co., 416 US 267 (1974).



to staff for interpretations of existing policy, applications for waivers, routine approval requests,
requests for no-action letters, or to removal proceedings under 12 U S.C § 1422b(a)(2). These
procedures are adopted pursuant to 12 U S.C. 81422b(a)(l) and 12 CF.R § 900.50. These
procedures do not, and should not be construed to, create any rights in any Bank or third party to
require the Finance Board to consider a matter or to issue any determnation, finding or approval.
The Finance Board expressly reserves to itself the discretion to admnister its obligations under

the Bank Act including, without limtation, inviting public comment on any Issue presented to
the Finance Board under these procedures.

PROCEDURES FOR ADJUDI CATI ONS BY THE FI NANCE BOARD OF | SSUES
OrTHER THAN THE REVIEW OF DI SPUTED SUPERVI SORY DETERM NATI ONS

I. Definitions
As used in these procedures-

(A) Finance Board

The term Finance Board shall have the sane neaning as the term “Board” defined in 12
USC § 1422(1).

(B) Bank
The term Bank shal|l have the same meaning as defined in 12. US C § 1422(2)(A).

(G Bank System

The term Bank System shall have the same neaning as defined in 12 U S.C
§ 1422(2)(B).

(D) Chairperson

The term Chairperson or Chair shall have the same meaning as defined in 12 U S.C
§ 1422(10) and 12 CF.R § 900.11.

(E) Managing Director

The term Managing Director shall have the same neaning as the term Executive Director
defined in 12 C.F.R § 900.12.

(F) Ofice of General Counsel

The term Office of CGeneral Counsel shall have the same neaning as defined in 12 CF.R
§ 900. 15.



(G Ofice of Policy

The term Ofice of Policy shall have the sanme meaning as defined in 12 CF.R § 900.13.

(H Executive Secretariat

The term Executive Secretariat shall have the same neaning as defined in 12 CF.R
§ 900.12(h).

(1) Board of Directors

The term Board of Directors shall have the sane meaning as defined in 12 CF. R
§ 900. 10.

(J) Party

For purposes of these procedures, the term party shall include: (1) a Bank that has filed a
petition or been granted | eave to intervene, in accordance with these procedures; (2) the Finance
Board; and (3) a menber institution or an institution eligible to becone a menber whose request
for leave to intervene filed pursuant to these procedures has been granted. The term party may
be used in these procedures in the singular or plural form as the context requires.

(K) 1ssue

For purposes of these procedures, the termlssue shall nmean any matter that in the
judgnent of the Finance Board requires a determination, finding or approval under Bank Act or
Finance Board regulation to be rendered by the Board of Directors of the Finance Board, and for

which no controlling statutory, regulatory or other agency standard previously has been
established. The termlssue expressly excludes the following matters: petitions for review of
disputed supervisory determnations, routine requests for guidance or staff interpretations of
existing policy, applications for waivers, routine approval requests, requests for approval of pilot

prograns, requests for “no-action letters,” or removal proceedings under 12 U S.C
§ 1422b(a) (2).

(L) Adjudication

For purposes of these procedures, an Adjudication shall be an informal process, other

than a rulemaking, for the formulation by the Finance Board of a Final Decision on an Issue as
defined herein at subsection I(K).

[1. Responsibilities of Finance Board Ofices.

A Ofice of the Mnaging Director.

1. The Managing Director, in consultation with any appropriate Finance Board Ofice
and the Chair, shall review a Bank’s petition filed pursuant to these procedures and undertake



such actions as are provided for in section IV of these procedures to ensure that the Issues as
defined herein are ripe for consideration by the Board of Directors. Notice of a Bank's petition

filed pursuant to these procedures pronptly shall be published in the Federal Register for
informational purposes.

2. The Managing Director may waive any of the requirenents of or deadlines contained
in these procedures as she/he deens appropriate and in the best interest of the Finance Board or
any Party or for good cause shown. A waiver of any provision(s) shall be limted to such
provision(s) as stated and shall not be considered to be a general \Miver or waiver of any other

provision(s). The Managing Director pronptly shall notify the Board of Directors of any waiver
granted.

3. The Managing Director may determne that additional information is needed before a
deci sion can be reached as to whether the Issue(s) are ripe for the Board of Directors’
consideration. Any nenber of the Board of Directors may request that the Managing Director
request further information fromany Party, The Managing Director may refer the matter to staff
for further development or direct staff to request further information fromany [Party] in witing.
(Information Request).

4. The Managing Director, in consultation with any appropriate Finance Board Ofice,
the Chair, and menmbers of the Board of Directors, may determne that all information necessary
for the Board of Directors to adjudicate the Issue(s) presented has been provided in accordance
with these procedures and may deemthe record to be conplete and the matter ripe for review
and action by the Board of Directors. The Managing Director shall ensure that the menbers of
the Board of Directors are pronptly provided with each portion of the petition as it is filed or
transmtted, and shall ensure that each menber of the Board of Directors has a conplete record
of the petition.

5 Any objection raised by a menber of the Board of Directors to any action taken by
the Managing Director under these procedures may be considered at the next meeting of the
Board of Directors, unless such objection has been withdrawn prior to the meeting.

B. Ofice of the Executive Secretary.

. The Executive Secretary, in consultation with the Managing Director and the Office
of General Counsel, shall inplement notice and tracking procedures for the handling and
disposition of such petitions and requests for leave to intervene as may be received at the Finance
Board fromtime to time (tracking procedures).

2. The Executive Secretary’s tracking procedures shall provide for the logging in and
pronpt transmittal of petitions, requests for leave to intervene, and any related documents to the
Members of the Board of Directors, the Minaging Director, and other Finance Board Cffices, as
appropriate.



3. The Executive Secretary shall provide witten notice(s) to a Party that files a petition
concerning receipt of such petition and other notices as provided in these procedures.

I1l. Federal Home Loan Banks or Cther Affected Parties.

A Banks

1. A Bank seeking adjudication of an Issue by the Board of Directors shall file a Petition
in the manner prescribed in the Petition Process, below Failure to conforma petition to these
requirements may result in delay.

2. A Bank shall promptly and fully respond to any Information Request.

B. Qther Parties.

. A nenmber institution or other Bank that believes its rights may be affected by any
petition for adjudication of an Issue filed by a Bank pursuant to these procedures may file a
request for |eave to intervene in the adjudication.

2. Any request for leave to intervene shall be filed in the manner prescribed in the
Petition Process, below

V. The Petition Process.
A. Procedures to be Fol lowed by a Bank Filing a Petition.

. A Bank shall file a petition with the Executive Secretary.

2. A petition shall include:
(a) a brief statement of the Issue(s);
(b) a statement of any relevant background circunstances;
(c) a summary of the steps taken to date by the Bank to address the Issue(s);
(d) the Bank’s argument in support of its position, including citation to any supporting

legal opinions, policy statenents or other relevant precedent and supporting

docunentation, if any;

(e) a concise statement of the determnation or relief requested;, and

(f) any non-duplicative, relevant supporting documentation.  (Volum nous sub-
mssions are discouraged; if necessary, the terms of such submssions shall be
determned in consultation with the Managing Director or Finance Board staff.)



3. The Bank’s petition may contain a request that Bank staff or an agent of the Bank be
pernmtted to make a personal appearance before the Board of Directors at any meeting convened
to adjudicate the Issue pursuant to these procedures (request to appear). A request to appear
nust be acconpanied by a statement of the reasons a witten presentation would not suffice. The
statement nust specifically identify any questions of fact that are in dispute concerning the
I'ssue(s) presented, summarize the evidence that would be presented at the adjudication, identify

all wtnesses the Bank expects to present, if any, and state the substance of their anticipated
testinony.

4. The Bank’s petition shall be acconpanied by a resolution of the Bank’s board of
directors concurring in the substance of the petition and authorizing the filing of the petition

5. Upon good cause shown, the Managing Director may grant permission to a Party to
submt supplemental witten information pertaining to a Bank's petition.

6. No later than twenty (20) calendar days fromthe date of any Information Request
made by the Finance Board, the Bank shall provide to the Executive Secretary any and all such
information requested

B. Procedures to be Followed by a Party Seeking Leave to Intervene.

1. A request to intervene shall be filed with the Executive Secretary not later than 45
days fromthe date a petition is filed by a Bank seeking adjudication of an Issue

2. Arequest to intervene shall be in witing and shall include the information required
by paragraph I1V.A 2, above. In addition, a request to intervene shall include a concise statenent
of the grounds for the proposed intervention and the position and interest of the intervenor, as
well as a statenent of the requested relief

3. Avrequest to intervene may include a request to appear before the Board of Directors
in any neeting conducted under these procedures concerning a petition. A request to appear at a
meeting nust set forth the likely inpact that intervention will have on the expeditious progress
of the meeting, and must be filed with the Executive Secretary either with the request to
intervene or at |east twenty (20) days prior to the meeting scheduled to consider the petition
unl ess good cause is shown for a delay in filing.

4. Any request to intervene shall include a statement that, if such |eave to intervene is
granted, the intervenor-party shall be bound expressly by the outcome of the adjudication and by
the Final Decision, as defined herein, of the Board of Directors, subject only to the obtaining of
judicial review as otherw se provided by |aw.

5. The Executive Secretary, in accordance with section Il.B of these procedures

pronptly shall forward such requests for leave to intervene to the menbers of the Board of
Directors and to all other parties to the proceeding



6. The Managing Director may grant |eave to intervene only if the requestor
demonstrates the following: (a) that the requestor has expressly agreed to be bound by the
outcone of the proceeding and by the Final Decision, as defined herein, of the Board of
Directors, subject only to the obtaining of judicial review as otherw se-provided by law (b) that
the request includes the information required by paragraphs IV.A 2, and IV.B.2 above; (c) that
the requestor’s presence at the adjudication would not unduly prolong or otherw se prejudice the

adjudication of the rights of the original parties; and (d) that the requestor may be adversely
affected by a Final Decision, as defined herein.

C. Procedures to be Followed by the Finance Board.

. The Executive Secretary shall send a written Notice of Receipt of Petition to the Bank
not later than three (3) business days follow ng receipt of a petition and shall inmediately
forward the petition to the Minaging Director.

2. In accordance with the applicable delegated authority and subject to the provisions
stated in these procedures, the Managing Director shall have thirty (30) calendar days fromthe
date the petition was received in the Ofice of the Executive Secretary in which to review such
petition for conpliance with the requirements set forth in these procedures. Upon conpletion of
his or her review, the Managing Director shall either:

(a) reject any petitions found not to be in conpliance with the requirenents;

(b) afford the Bank submtting a petition that is not in conpliance with these
procedures a reasonabl e opportunity to cure such defects as may be noted or
request additional information fromthe Bank filing the petition (Information
Request) or any appropriate office or division of the Finance Board; or

(c) deemthe petition to be conplete if the Managing Director determnes that the
petition is in conpliance with the requirenents.

3. The Board of Directors may adjudicate the Issues presented and render a decision
based solely on the witten record before the Board of Directors (summary decision). |f the
Issues are to he adjudicated on the basis of the witten record, a summary decision shall be
rendered within one-hundred twenty (120) cal endar days of receipt of a petition that has been
determned by the Managing Director to be in conpliance with these procedures and conplete.
A summary decision shall be in witing, pronptly provided to the parties and shall be
determnative as to such Issues as may be presented in the Bank's petition or an intervenor’s
request for leave to intervene. A sunmary decision shall be a Final Decision.

4, If a nmeeting is to be held to adjudicate the Issue(s) presented in the petition, wthin
thirty (30) calendar days of receipt of a petition that has been determned by the Managing
Director to be in conpliance with these procedures and conplete, the Managing Director shall
i ssue through the Executive Secretary to the Bank a witten notice of the date, tinme and place of
the neeting of the Board of Directors at which the Issues shall be adjudicated, the Issues
accepted for review by the Board of Directors, and a decision as to any request to appear (Notice



of Meeting). Were a neeting has been schedul ed and the Bank’s request to appear is granted,
the Executive Secretary additionally shall attach to the Notice of Meeting a copy of these
procedures, and the Procedures for Review of Disputed Supervisory -Determinations, Finance

Board Res. No. 98-35 (July 10, 1998), with an instruction that they are controlling as to the
conduct of the meeting.

5 The Notice of Meeting shall provide not less than thirty (30) calendar days notice of
said meeting unless otherwise stated.

6. The offices of the Finance Board pronptly shall provide any requested information,
corments, assistance, or support to assist the Board of Directors in their consideration of a
petition or a request for leave to intervene.

7. Consolidation and Severance.

(a) Consolidation. The Managing Director may consolidate any or all matters at
issue in two or more neetings on petitions where (a) there exist common parties or comon
questions of fact or law (b) consolidation would expedite and sinplify consideration of the

issues; and (c) consolidation would not adversely affect the rights of parties engaged in otherw se
separate proceedings.

(b) Severance. The Managing Director may order any meetings and issues severed
with respect to any or all parties or issues.

V. Provisions to Regulate the Course of a Meeting of the Board of Directors to Adjudicate
I ssues under these Procedures

Meetings held to adjudicate Issues shall be conducted in accordance with all applicable

provisions of Section V of the Finance Board s “Procedures for Review of Disputed Supervisory
Determnations,” Fin. Bd. Res. No. 98-35 (July 10, 1998).

VI. General Provisions Governing These Procedures.

A Wthdrawal of Petition or Request for Leave to Intervene.

At any time during the course of proceedings under these procedures, an authorized
representative of a Bank having subnmtted a petition or of an intervenor having subnitted a
request for leave to intervene my make a witten request directed to the Office of the Executive
Secretary to withdraw the petition or the request for leave to intervene. Unless otherwise agreed,
withdrawal of a petition or of a request for leave to intervene shall not he deemed to foreclose a
Bank from resubmtting a petition or an intervenor fromresubnitting a request for leave to
intervene on the same or simlar Issue (i.e., such withdrawal may be “without prejudice”). The

Board of Directors promptly shall be notified of a withdrawal of a petition or of a request for
leave to intervene under these procedures.



B. No Rights Created; No Prohibition on Actions of the Finance Board.

Nothing in these procedures shall be deemed to create any substantive or discovery rights
in any Party or third party. These procedures shall not preclude any proceeding under any
section of the laws or regulations applicable to the Finance Board. Nothing in these procedures
limts in any manner the right of the Finance Board to conduct any examination or inspection of
any Bank, or to take any action with respect to a Bank, or its directors, officers, enployees,
agents, or member(s) otherw se authorized by law. These procedures do not, and should not be
construed to, create any rights in any Bank or third party to require the Finance Board to consider
a mtter or to issue any determination, finding or approval.

C. Exhaustion Requirenent.

A party seeking adjudication of any Issue as defined herein by the Board of Directors
shal| follow these procedures as a prerequisite to seeking judicial review Failure to do so shall
be deemed to be a failure to exhaust the available administrative remedies.

D. Inproper Conduct Prohibited.

These procedures are intended to provide a process for the fair and expeditious
presentation of Issues as defined herein. No party shall, by act or omission, unduly burden or
frustrate the efforts of the Board of Directors to carry out its duties under the |aws and
regul ations of the Finance Board. A Bank shall confine its communications with the Board of
Directors, or any individual member thereof, concerning any Issue(s) raised in a petition filed
pursuant to these procedures, to witten communications for inclusion in the record of the
proceedi ng under these procedures, and provide such communications to the Office of the
Executive Secretary for appropriate action as provided for in section Il.B..

E. Decisions of the Board of Directors and Summary Deci sions.

The parties shall be bound by the ternms and conditions of the' decision of the Board of
Directors or summary decision for purposes of the issue(s) presented in a petition or a request for
| eave to intervene, and the decision of the Board of Directors or summary decision shall be a
Final Decision for purposes of obtaining judicial review as otherw se provided by |aw

F. Costs.
A Party is encouraged to contain costs associated with the preparation and filing of

petitions for review and related personal appearances, if any, at any meeting held by the Board of

Directors under these procedures. A Party shall be solely responsible for all costs associated
with any such petitions and appearances.

G Procedures are Exclusive.

Al'l adjudications of Issues as defined herein at section I(K) are to be raised exclusively
through these procedures. These procedures shall not apply to proceedings under the Bank Act



to suspend or remove for cause a director, officer, enployee or agent of a Bank or joint office of
the Banks pursuant to 12 U.S.C. § 1422b(a)(2)
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