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The American Bankers Association (“ABA”)! appreciates the opportunity to comment on
the proposal’> by nine federal agencies (“Agencies”)® to establish joint data standards for
collections of information reported to the Agencies under Section 124 of the Financial Stability
Act of 2010, which has been added pursuant to Section 5811 of the Financial Data Transparency
Act of 2022 (“FDTA”).* The ABA comments in its capacity as owner of the CUSIP financial
instrument identification system. Although the ABA supports the FDTA’s goals of financial
reporting transparency and efficiency, the ABA respectfully urges the Agencies to reconsider the
proposed establishment of Bloomberg L.P.’s (“Bloomberg”) Financial Instrument Global
Identifier (“FIGI”) as the exclusive common financial instruments identifier for purposes of
agency reporting and either issue a revised Notice of Proposed Rulemaking that complies with the
Administrative Procedure Act (“APA”) or remove such identifier from any final rule.

The Proposed Rule declines to consider the globally relied-upon, fungible Committee on
Uniform Security Identification Procedures (“CUSIP”) and the closely related International
Securities Identification Number (“ISIN”) financial instrument identification systems as the
common financial instruments identifier, although they have been, and continue to be, the
established financial industry and government standards for uniquely identifying financial

! The ABA is a trade association for the nation’s $23.9 trillion banking industry, which is composed of small,

regional, and large banks that together employ more than 2.1 million people, safeguard $18.8 trillion in deposits,
and extend nearly $12.5 trillion in loans. The ABA is the owner of all rights to the CUSIP system or other
identifier systems developed by CUSIP Global Services (“CGS”), including all rights in and to CGS’s various
commercial databases and the CGS Data. Learn more at www.aba.com. CGS, the operator of CUSIP, is managed
on behalf of the ABA by FactSet Research Systems Inc., with a Board of Trustees that represents the voices of
leading financial institutions.

2 Financial Data Transparency Act Joint Data Standards, 89 Fed. Reg. 67,890 (proposed Aug. 22, 2024) (the
“Proposed Rule”).

3 The Agencies include: the Office of the Comptroller of the Currency (“OCC”), the Board of Governors of the
Federal Reserve System (“FRB”), the Federal Deposit Insurance Corporation (“FDIC”), the National Credit
Union Administration (“NCUA”), the Consumer Financial Protection Bureau (“CFPB”), the Federal Housing
Finance Agency (“FHFA”), the Commodity Futures Trading Commission (“CFTC”), the Securities and Exchange
Commission (“SEC”), and the Department of the Treasury (the “Treasury”).

4 12 U.S.C. § 5334(b).



instruments across many functions, including financial reporting. CUSIP’s efficiency-enhancing
role in the U.S. and global markets has developed over nearly 60 years in close collaboration with
market participants to cover a wide range of financial instruments. Importantly, based on a
decades-long track record, CUSIPs are the designated means of identifying financial instruments
for nearly every financial reporting form collected by the Agencies, as well as the underlying
identifier for a myriad of Agency operations including: Treasury issuances; Treasury auctions;
mortgage-backed securities (“MBS”) issuances by various government-sponsored enterprises; and
MBS CUSIP aggregation to name just a few. CUSIP is the relied upon financial instrument
identifier by nearly all market participants.

CUSIP’s worldwide success is in part a product of its governance: CUSIP is operated
by CGS and overseen by an advisory board of trustees, which is made up of 10 executives
from major financial institutions and market intermediaries that currently include DTCC,
Citigroup, Goldman Sachs, Fidelity Investments, Zircon & Company, Inc., Loan Syndication
& Trading Association (“LSTA”), Northern Trust, Loomis Sayles & Company L.P., Zions
Bank and JPMorgan Chase & Co.> This advisory board of experienced participants has
allowed CGS to exceed market requirements, steadfastly developing CUSIP to adapt to
evolving markets and fostering the creation of other international identifiers to ensure the
efficiency and interconnectedness of the global capital markets.

Based on a plainly incorrect reading of the FDTA, however, the Agencies determined that
CUSIP was ineligible to be used as the common financial instruments identifier, ignoring CUSIP’s
six decades-long history of efficiently serving the marketplace. By proposing to designate FIGI
as the exclusive common financial instruments identifier, the Agencies acted arbitrarily and
capriciously under the APA by: (i) overlooking the proven, efficiency-enhancing role of CUSIP
in the U.S. and global markets across various functions such as raising capital, trading, clearance,
settlement, valuation, reporting, recordkeeping, and monitoring risk; (ii) ignoring the extent to
which the fungibility that CUSIP offers is critical for the effective and transparent operation of the
markets and financial reporting; (iii) failing to consider adequately or assess the costs and benefits
of the Proposed Rule, including failing to map common collections of information to ascertain
whether a common identifier was necessary, the costs to market participants to render FIGI useful,
the disruptive impact on existing market infrastructure, and that FIGI is not capable of replicating
CUSIP; and (iv) ignoring various deficiencies of FIGI, including its dependence on Bloomberg,
which undermine the Agencies’ choice in the Proposed Rule.®

5> Leadership Team, CUSIP GLOBAL SERVICES, https://www.cusip.com/about/leadership.html (last visited Oct. 17,
2024).

“[TThe legislative history of the APA suggests that ‘[matters] of great importance, or those where the public
submission of facts will be either useful to the agency or a protection to the public, should naturally be accorded
more elaborate public procedures.”” TODD GARVEY, CONG. RESEARCH. SERV., R41546, A BRIEF OVERVIEW OF
RULEMAKING AND JUDICIAL REVIEW 2 (Mar. 27, 2017) (citing Administrative Procedure Act: Legislative History,
S. Doc. No. 248, at 259 (1946); CHARLES H. KOCH JR., | ADMINISTRATIVE LAW AND PRACTICE 329-30 (2010
ed.)).
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The ABA, as well as many other commenters, submitted a letter to the Agencies on
September 3, 2024, requesting a 60-day extension of the Proposed Rule’s short comment period.’
The ABA noted that an extension was necessary to provide commenters with a reasonable and
meaningful opportunity to comment on the impact of the Proposed Rule. The Agencies did not
consider extension requests from commenters who represent market participants of all types.® All
requestors stated that they needed significantly more time than 60 days to present the Agencies
with adequate feedback on the breadth and expected wide-reaching impact of the Proposed Rule,
especially because the Proposed Rule did not provide any analysis of the potential economic
impact of establishing FIGI as the exclusive common financial instruments identifier. Had the
requested 60-day extension been granted, commenters would have been able to conduct a more
robust analysis of the economic consequences and seek additional input from key market
participants and other stakeholders. This letter builds upon the prior letter submitted by the ABA
to the extent feasible given the brevity of the comment period. We also provide a preliminary
economic analysis of the Proposed Rule’s impact.” Had the ABA been afforded a much-needed
extension, it would have undertaken a more fulsome analysis of costs and benefits, including by
assessing the extent of impacted market participants.

I Background
A. Creation of CUSIP

The Agencies should consider CUSIP’s history, coverage and purpose to understand the
role and impact of a financial instruments identifier. CUSIP was created by the ABA in
collaboration with market participants and industry groups to develop a more efficient system for
the trading, clearing, and settlement of securities in response to the settlement “paperwork crisis.” !’

See, e.g., Letter to Vanessa A. Countryman, Secretary, SEC, from Thomas Pinder, General Counsel, ABA (Sept.
3, 2024), at 1-2, https://www.sec.gov/comments/s7-2024-05/s7202405-515015-1487362.pdf (“ABA Extension
Letter”).

8  See, e.g., Letter to Ann E. Misback, Secretary, FRB, et al. from 11 trade associations (Oct. 8, 2024),
https://www.sec.gov/comments/s7-2024-05/s7202405-527575-1515582.pdf; Letter to OCC from Gail Bernstein,
General Counsel and Head of Public Policy, et al., Investment Adviser Association (Oct. 7, 2024),
https://www.sec.gov/comments/s7-2024-05/s7202405-527336-1514722.pdf; Letter to Vanessa Countryman,
Secretary, SEC, from Jessica R. Giroux, General Counsel & Head of Fixed Income Policy, American Securities
Association (Sept. 27, 2024), https://www.sec.gov/comments/s7-2024-05/s7202405-525295-1506962.pdf; Letter
to Vanessa Countryman, Secretary, SEC, from Government Finance Officers Association, et al. (Oct. 2, 2024),
https://www.sec.gov/comments/s7-2024-05/s7202405-526535-1510682.pdf.

9 See CRAIG M. LEWIS, PH.D., FINANCIAL DATA TRANSPARENCY ACT JOINT DATA STANDARDS PROPOSED
RULEMAKING (Oct. 21, 2024) (attached hereto as Exhibit 1) [hereinafter, the “Preliminary Economic Analysis™]
(providing a preliminary analysis of the implications of using FIGI as a standard identifier for purposes of
regulatory reporting); CRAIG M. LEWIS, PH.D., ANALYSIS OF VOLUNTARILY REPORTED FINANCIAL INSTRUMENT
GLOBAL IDENTIFIERS (FIGIS) IN SEC FORM 13F FILINGS 3 (Oct. 10, 2024) (attached hereto as Appendix 1 to
Exhibit 1) [hereinafter, the “13F Analysis”] (providing a preliminary analysis of the institutional managers that
report optional FIGIs on Form 13F); see also infra note 115 and accompanying text.

Faced with rising trading volumes and the seismic shift in the American capital markets toward institutional
investors in the late 1960s and early 1970s, the back-offices of Wall Street brokers struggled to stay afloat of the
tsunami of post-trade processing paperwork. Operational inefficiencies were brought to the surface: with
approximately 33 different documents used to execute and record a single securities transaction, clerical errors
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In 1964, the New York Clearing House Association, the long-standing banking association whose
model effectively inspired the Federal Reserve System, tasked the ABA with creating a system to
uniquely identify each current and future security in a manner that was not only uniformly
printable, machine-readable and fungible, but also administered by an agency according to the
developed specifications.!! Accordingly, the ABA sponsored the Committee on Uniform Security
Identification Procedures to create a standard code that would expedite the identification of
securities. This standardization helped alleviate the clerical errors, backlogs, rejections and re-
processing steps that had led to over $400 million in certificates being lost or stolen in the
paperwork crisis.!?

CUSIP’s first directory of CUSIP identifiers and their corresponding data was published
in 1968. The SEC highlighted CUSIP’s pivotal role in resolving the high failure rates of receiving
and delivering securities of the 1960s'? and described CUSIP as a “necessary pre-condition for the
automation of the trade execution and consummation process.”'* With this success, more entities
began to integrate CUSIP into their functions. Beginning in 1970, self-regulatory organizations
such as the National Association of Securities Dealers (“NASD”) and the New York Stock
Exchange (“NYSE”) included CUSIPs on certificates and clearing or settling documents.!> In

and backlogs were inevitable and numerous securities and payments went undelivered. See Larry E. Bergmann,
Sr. Associate Director, Division of Market Regulation, SEC, The U.S. View of the Role of Regulation in Market
Efficiency, SEC (Feb. 10, 2004), https://www.sec.gov/news/speech/spch021004leb.htm; William F. Jaenike, The
Paperwork Crisis, OPTIMIZERONLINE (Aug. 19, 2008), https://optimizeronline.com/the-paperwork-crisis/.

1" Frank Moore, CUSIP Numbers: How a Well-Established Market Tool May Contribute to Improving Continuing
Disclosure, 21 DEBT LINE OFF PRINTS: CALIFORNIA DEBT AND INVESTMENT ADVISORY COMMISSION No. 5, at 1
(May 2002), https://www.treasurer.ca.gov/cdiac/debtpubs/2002/052002cusip.pdf; New York Clearing House
Association  Records, 1853-2006, COLUMBIA  UNIV. LIBRARIES: ARCHIVAL  COLLECTIONS,
https://findingaids.library.columbia.edu/ead/nnc-rb/ldpd_7094252#history (last visited Oct. 14, 2024).

12 Alice Gomstyn, How a Blizzard of Paperwork Paralyzed Wall Street in the 1960s, BUSINESSINSIDER (Oct. 19,
2015), https://www.businessinsider.com/wall-street-paperwork-crisis-in-1960s-2015-10?IR=T; see also Richard
Halloran, Securities Thefts Put at $500-Million, N.Y. TIMES (June 9, 1971) (U.S. Attorney General John N.
Mitchell’s “conservative estimate” of the value of securities stolen in 1969 and 1970 was $500 million);
Transformation & Regulation: Equities Market Structure, 1934 to 2018, SEC HISTORICAL SOCIETY (June 2,
2004), https://www.sechistorical.org/museum/galleries/msr/msr02b_institutional investors.php (“By one
estimate, some $100 to $400 million was stolen from investors between 1964 and 1969”).

See Remarks of Hamer H. Budge, Chairman, Securities and Exchange Commission, Upon Receiving First Copy
of the CUSIP Directory (June 20, 1969), https://www.sec.gov/news/speech/1969/062069budge.pdf (“The CUSIP
system represents the foundation of the program to improve the speed and accuracy in the processing of securities
and transactions involving them. We urge you to build upon that foundation as quickly as possible and again
congratulate all of the organizations and individuals who participated in the development of the CUSIP system
for their noteworthy achievement.”).

14 See Sec. Exch. Comm’n, Study of Unsafe and Unsound Practices of Brokers and Dealers, H.R. Doc No. 92-231
(1971), at 3, 35 [hereinafter, “BD Study”].

All exchanges, the NASD, the bank clearing houses, the Municipal Finance Officers Association, the Corporate
Secretaries Society and the Treasury Department all required certificates delivered by banknote companies to
include CUSIP identifiers by October 1, 1970. Jaenike, supra note 10. After January 1, 1971, every stock
certificate issued by an issuer listed on NYSE or the American Stock Exchange had to feature the CUSIP
identifier, and by April 1972, the clearing corporations of the New York, American, Boston, Midwest, Pacific
Coast and Philadelphia-Baltimore-Washington Stock Exchanges and the National Clearing Corporation of the
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1975, the Federal Reserve began using CUSIP identifiers to speed up transfer of U.S. Treasury
issues. In 1983, the Municipal Securities Rulemaking Board embraced CUSIP for municipal
bonds.!¢ The National Association of Insurance Commissioners (“NAIC”), which sets standards
for state insurance commissioners, integrated CUSIP into “price grids” — CUSIP-specific matrices
with price breakpoints used in reporting MBSs.!”

Over the decades, CUSIP’s role in, and importance to, the U.S. and global markets
continued to grow. Since 1976 and to date, CUSIP has been recognized as an American National
Standard.'® And since 1986, CUSIP has been integral to the interconnected global markets through
ISIN because CUSIP is the national identifier used in ISIN for over 30 countries, including the
United States and Canada.'” More than 200 jurisdictions worldwide and approximately 120 global
stock exchanges, securities depositories and national numbering agencies, rely on and support the
ISIN as the single cross-border International Organization for Standardization (“ISO”) instrument
identification standard.?® Foreign reporting requirements, such as those under MiFID, also require
ISIN.?!

NASD would only accept or issue clearing or settling documents with a CUSIP identifier. See BD Study, supra
note 14, at 35.

16 VIRGINIA B. MORRIS & KENNETH M. MORRIS, CUSIP: A COMMON LANGUAGE FOR EFFICIENT MARKETS, CUSIP,
at 5 (2022), https://www.cusip.com/pdf/news/CUSIP-ACommonl anguageForEfficientMarkets 2022.pdf.

17 “Price Grids” created as part of the financial modeling methodology for RMBS and CMBS under the NAIC are
CUSIP  specific. See  Structured  Securities  Reporting—Reporting  Instructions,  NAIC,
https://content.naic.org/structured_securities/structured securities_reporting_instructions.htm (last visited Oct.
14, 2024); Charles A. Therriault, NAIC Securities Valuation Office (SVO) & Eric Kolchinsky, NAIC Structured
Securities Group (SSG) and Capital Markets Bureau, Memorandum re: Proposed Amendment to the Purposes
and Procedures Manual of the NAIC Investment Analysis Office (P&P Manual) to Update the Financial Modeling
Instructions for RMBS/CMBS Securities and Direct IAO Staff to Produce NAIC Designation and NAIC
Designations Categories for Non-Legacy Securities, NAIC (Feb. 3, 2021),
https://content.naic.org/sites/default/files/inline-files/2021-027.01%20-
%20Amend%20PP%20Part%20Four%20Price%20Grids%20%28v4%29.pdf.

18 American National Standards are voluntary standards developed through an inclusive process permitting the
participation of voluntary consensus bodies comprised of thousands of individuals, companies and government
agencies, among others, and overseen by the neutral entity the American National Standard Institute (“ANSI”).
American National Standards (ANS) Introduction, ANSI, https://www.ansi.org/american-national-standards/ans-
introduction/overview (last visited Oct. 15, 2024). The predecessor to the Accredited Standards Committee X9
Inc. (“ASC X9”), a nonprofit accredited by ANSI and tasked with creating international standards for the financial
services industry, first recognized CUSIP in 1976 and has since reapproved CUSIP. See CUSIP Re Approved as
U.S. Standard for Securities Identification, Building on 50 Years of Support for Transparent and Efficient
Markets, X9 (Feb. 3, 2021) [hereinafter “CUSIP Re Approved”], https://x9.org/wp-
content/uploads/2021/02/ABA-X9-CUSIP-Release-Final.pdf.

19 CGS ISIN Service, CUSIP GLOBAL SERVICES, https://www.isin.cusip.com/isin/login.html (last visited Oct. 14,
2024).

20 ISO 6166:2021, Financial Services — ISIN; see also CUSIP Re Approved, supra note 18; Country Codes, ISIN,
https://www.isin.net/country-codes/ (last visited Oct. 14, 2024).

21 BUR. SEC. AND MKTS. AUTH., TECHNICAL REPORTING INSTRUCTIONS: MIFIR TRANSACTION REPORTING (July 17,
2017) [hereinafter, “MiFIR Reporting Instructions™], 2016-

1521 mifir_transaction_reporting_technical reporting_instructions.pdf (europa.cu); Article 3, Commission
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The Agencies proposed to establish the ISO 17442-1:2020, Financial Services—Legal
Entity Identifier (“LEI”) as the common legal entity identifier. The ISIN maps to the LEI. Over
1.4 million issuer LEIs are now linked to active U.S. ISINs.?? This is a result of the collaboration
between the Global Legal Entity Identifier Foundation, (“GLEIF”) and the Association of National
Numbering Agencies (“ANNA”), which is the registration authority for ISIN. Due to the linkage
between CUSIP and ISIN and the mapping between LEI and ISIN, the mapping for CUSIPs to
LEIs already exists.

The CUSIP identifier’s integration into the market and regulatory ecosystem was not due
to its inclusion into regulations. On the contrary, regulators, including the Agencies, started
mandating CUSIP into forms and regulations because it had already demonstrated its value,
reliability and use-case. CUSIP is the common identifier by which market participants dialogue
to efficiently clear, settle and record transactions. In the Proposed Rule, the Agencies ignore these
decades of history and CUSIP’s proven role and record in the market.

B. A Common Identifier

Each CUSIP uniquely identifies a specific financial instrument and the issuer of that
instrument. It consists of nine characters, either all numbers or a combination of numbers and
letters, that concisely represent a myriad of data points that together define the financial instrument
being identified. A security that is assigned a CUSIP is automatically assigned its corresponding
ISIN allowing for immediate integration into the global market network. As noted above, the ISIN
maps to the LEI furthering the interoperability of financial data.?* The issuance cost of a CUSIP
identifier is a one-time cost payable by the requester and is on a cost recovery basis.*’

Delegated  Regulation (EU) 2017/585 of July 14, 2016, https://eur-lex.curopa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:32017R0585&from=EN.

22 Matthew Bastian & Gerard M. Faulkner, CUSIP and LEI: Two Standards, One Stop, S&P GLOBAL MARKET
INTELLIGENCE, at 5 (2020), https://www.spglobal.com/marketintelligence/en/documents/cusip-lei-two-
standards-one-stop-transcript.pdf.

23 The first six characters identify the issuer, the next two characters the issue and the final character is a check digit.

24 The ISIN code consists of a total of 12 characters where the first two characters are the alpha-2 country code as

issued in accordance with the international standard ISO 3166 of the country where the issuer of securities, other
than debt securities, is legally registered or in which it has legal domicile. For debt securities, the relevant country
is the one of the ISIN-allocating National Numbering Agency. In the case of depository receipts, such as ADRs,
the country code is that of the organization that issued the receipt, rather than instead of the one that issued the
underlying security. The next nine characters are taken up by the local numbering code of the security concerned.
The final character is a check digit computed according to a specified formula. Identifiers, ANNA, https://anna-
web.org/identifiers/ (last visited Oct. 14, 2024). For example, the European Securities Market Authority
(“ESMA”) has adopted ISIN as the sole identification standard for regulatory reporting such as for
MiFiDII/MiFIR and MAR. Article 3, Commission Delegated Regulation (EU) 2017/585 of July 14, 2016,
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32017R0585&from=EN.

See, e.g., Fees for CUSIP Assignment, CUSIP GLOBAL SERVICES,
www.cusip.com/pdf/FeesforCUSTPAssignment.pdf (last visited Oct. 14, 2024) (providing a fee schedule for
CUSIP assignment ranging from $32-$206 depending on asset class and whether there is an offering with multiple
classes); see also CUSIP Global Services Frequently Asked Questions, CUSIP GLOBAL SERVICES, at 6,
https://www.cusip.com/pdf/FAQs_CUSIP 4 21 14 FINAL.pdf (last visited Oct. 14, 2024). This pricing

25
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As new types of instruments were introduced in the market, CUSIP expanded to cover
them. This includes mutual funds, syndicated loans, equity options, hedge funds, and more
recently, private placements.’® When expanding CUSIP coverage, CGS works diligently with
subject matter experts to ensure accuracy. For example, in the case of syndicated loans, CGS
partnered with the Loan Syndication and Trade Association.’’” And in the case of certain
commodities, CGS worked with the Delaware Depository.?®

Throughout its history of CUSIP administration, CGS has focused on simple principles
that have enabled CUSIP to adapt and evolve with the market: simplicity, flexibility, efficiency,
and extensibility.”? That is why CUSIP identifiers are fungible (each financial instrument has
exactly one CUSIP identifier), machine-readable, and adaptable to internal processing,
communications and document systems. That is also why in 1988, CGS developed CINS, the
CUSIP International Numbering System, to meet market need for a CUSIP identifier for securities
originally issued outside the U.S.3® CUSIP, CINS and ISINs are interoperable and permit seamless
mapping to allow market participants to easily cross-reference data, including linking to LEIs.?!

Accompanying each CUSIP is a detailed description of each instrument (“CGS reference
data”). CUSIPs, ISINs and CINS, and the associated reference data allow for unique identification
of each financial instrument. In addition, CGS provides a number of more specialized data feeds,
such as real-time notices of issuances and corporate actions or issues that are covered under the
same private placement offering. CGS license fees are based on the type of access and needs of
the customer. Customers can receive CUSIP identifiers and CGS reference data either directly or
indirectly through an authorized vendor. As an initial matter, over 33% of all CUSIP data
customers do not pay anything for the data. CGS reference data is free, for example, if the
customer needs data for 500 CUSIPs or less, it is free for academic and teaching purposes or for
regulatory reporting use only, and it is free for customers who access CGS reference data in a read-

mechanism is similar to the cost of obtaining an LEI. There is a registration fee for an LEI identifier, which is
also on a cost recovery basis. Briefing: Legal Entity Identifier (LEI), ESMA, at 3 (Oct. 14, 2017),
https://www.esma.curopa.cu/sites/default/files/library/esma70-145-238 lei_briefing_note.pdf.  See, e.g., LEI
Number Prices, LEI SERVICE, https://leiservice.com/pricing-us (last accessed Oct. 14, 2024); Prices, AMERICAN
LEI, https://americanlei.com/#prices (last accessed Oct. 14, 2024); See, e.g., How Much does the LEI Cost, LEI
Lookup, https://www.lei-lookup.com/lei-cost/ (last accessed Oct. 14, 2024).

26 MORRIS, supra note 16, at 11.

7 Id

B Id

2 Id até.

30 Id. at 7. CINS and CUSIP are identical except that the first character in CINS is a letter for the country or region
where the security is registered.

31 Id. at 15; Bastian & Faulkner, supra note 22, at 5. One element not embedded in the ISIN (or CUSIP) identifiers
themselves is the exchange where the security is traded. That is an important element because pricing can vary
depending on trading venue. The exclusion is purposeful to promote fungibility across markets to promote
interoperability and accuracy. Further, that is easily solved for by combining the ISIN with the relevant MIC, the
standard four-character code for identifying exchanges and other markets where trades are executed and settled.
MORRIS, supra note 16, at 19.
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only format on the vendor’s display terminals.*> Licensing fees are determined by the usage of
the customer and CGS provides a fee estimator on its website.>

For 60 years, CGS has maintained and developed interlinked common financial instrument
identifiers and CGS reference data that have enabled markets to function seamlessly and
efficiently.

I1. The Proposed Rule Exceeds the Statutory Mandate to the Agencies in the FDTA.

The FDTA instructs the Agencies to establish “data standards” that “include common
identifiers for collections of information reported to covered agencies or collected on behalf of the
Financial Stability Oversight Council.”** Such common identifiers shall include a common
nonproprietary “legal entity identifier” that is available under an open license for all entities
required to report to covered agencies.*®> The text of the FDTA does not mandate that the Agencies
include any specific kind of common identifier other than a legal entity identifier.

The Agencies have proposed to establish FIGI as the exclusive common financial
instruments identifier and declined to consider CUSIP. Despite acknowledging that identifiers
like CUSIP and ISIN are more “widely used,” the Agencies chose FIGI—and refused to consider
CUSIP—solely because CUSIP and ISIN “are proprietary and not available under open license,”
while FIGI supposedly is not.>” The Agencies misconstrue the statute by imposing a requirement
— that all common identifiers be nonproprietary and available under an open license — that does not
exist.>® As the FDTA is drafted, the requirement in Section 5334(c)(1)(A) applies only to legal
entity identifiers. A plain reading of the FDTA makes this clear: “data standards . . . shall . . .
include common identifiers . . . which shall include a common nonproprietary legal entity

32 MORRIS, supra note 16, at 11; see also License Fees—Fee Calculator, CUSIP GLOBAL SERVICES,
https://www.cusip.com/services/license-fees.html#/licenseStructure (last visited Oct. 14, 2024) [hereinafter,
“CUSIP Fee Estimator”]. Additionally, there is a no-fee service that municipal bond issuers can access for
disclosure reporting purposes mandated under Rule 15¢2-12 of the Exchange Act and an ISIN web-based look-
up service that global users of ISIN may access without charge, subject to the terms of use agreement with CGS.

33 See CUSIP Fee Estimator, supra note 32.

3% 12 U.S.C. § 5334(c)(1)(A).

3 Id.

36

In fact, even after the Proposed Rule, Agencies have issued rules that allowed for choices of identifiers. In a recent
Office of Financial Research (“OFR”) rulemaking requiring reporting for certain non-centrally cleared bilateral
transactions in the U.S. repurchase agreement (repo) market, OFR determined (after the issuance of the Proposed
Rule) that specifying a single securities identifier type was not necessary and permitting reporting entities to
report CUSIP, FIGI, ISIN and NO IDENTIFIER TYPE. See OFF. FIN. RESEARCH, REPORTING INSTRUCTIONS
FOR PREPARATION OF THE REPORT OF NON-CENTRALLY CLEARED BILATERAL TRANSACTIONS IN THE U.S.
REPURCHASE ~AGREEMENT MARKET 8 (Sept. 25, 2024), https:/www.financialresearch.gov/data/
collections/files/nccbr-reporting-instructions.pdf. OFR provided no rationale for this decision as the final rule
release just noted that OFR “will enumerate the choices available for this field in the reporting instructions.” See
Ongoing Data Collection of Non-Centrally Cleared Bilateral Transactions in the U.S. Repurchase Agreement
Market, 89 Fed. Reg. 37091, 37102 (May 6, 2024).

Proposed Rule, supra note 2, at 67,897.
¥ Id

37



identifier that is available under an open license . . . .”*° This indicates that Congress intended
only the legal entity identifier must be nonproprietary and available under an open license. If
Congress intended that a// common identifiers to share the specific attributes of being
nonproprietary and available under an open license, the statutory language would not have singled
out the legal entity identifier in this manner.*’

Section 5334(c)(1)(B) of the FDTA further instructs that, “if practicable,” data standards
be nonproprietary or made available under open license. This factor is one among six factors,
none of which are determinative.*! The Proposed Rule does not reference the factors in Section
5334(c)(1)(B) when discussing common identifiers other than the common legal entity identifier,
and the Agencies do not appear to have relied on Section 5334(¢)(1)(B) when deciding to designate
FIGI as the exclusive financial instrument identifier. However, to the extent that the six factors in
Section 5334(c)(1)(B) are applicable, CUSIP generally meets these factors more so than FIGI, as
further discussed below. Importantly, Congress modified the application of these factors by the
clause “to the extent practicable.” Therefore, the Agencies’ use of only one of the six general
factors to exclude CUSIP without analyzing all of the proposed common identifiers against all six
factors and considering the practicability of those factors is inconsistent with Congressional
intent.*?

312 U.S.C. § 5334(c)(1)(A) (emphasis added).

40 This interpretation also is consistent with basic grammar and a proper interpretation of the canon of the last

antecedent. Section 5334(c)(1)(A) includes two relevant antecedent nouns, the plural “common identifiers” and
the singular “a common . . . legal entity identifier.” First, the verb preceding “available under an open license”
is the singular “is,” not the plural “are,” indicating the subject of the verb is also singular. Moreover, the adjective
“nonproprietary” comes in between the words “common” and “legal entity identifier,” meaning it can only be
meant to modify the “legal entity identifier,” not all “common identifiers.” Second, the phrase “that is available
under an open license” is not separated from the rest of the sentence by a comma. When a list of multiple nouns
is not followed by a comma prior to a limiting phrase, the canon of the last antecedent kicks in, and the limiting
clause only applies to the immediately preceding term, “common nonproprietary legal entity identifier,” rather
than all antecedents. See United States v. Paulson, 68 F.4th 528, 538 (9th Cir. 2023), cert. denied, 144 S. Ct.
1029 (2024) (applying the last antecedent rule because “the limiting phrase . . . is not separated from both
antecedents by a comma, and it does not follow an integrated clause that contains both antecedents.”).

41 These factors are “to the extent practicable—(i) render data fully searchable and machine-readable; (ii) enable

high quality data through schemas, with accompanying metadata documented in machine-readable taxonomy or
ontology models, which clearly define the semantic meaning of the data, as defined by the underlying regulatory
information collection requirements; (iii) ensure that a data element or data asset that exists to satisfy an
underlying regulatory information collection requirement be consistently identified as such in associated
machine-readable metadata; (iv) be nonproprietary or made available under an open license; (V) incorporate
standards developed and maintained by voluntary consensus standards bodies; and (vi) use, be consistent with,
and implement applicable accounting and reporting principles.” § 5334(c)(1)(B)(iv).

42 The Proposed Rule does not analyze the practicability of choosing FIGI as the exclusive identifier for all financial

instruments. See Proposed Rule, supra note 2, at 67,897. Instead, the Proposed Rule notes as rationale for
choosing FIGI that FIGI “has been implemented as a U.S. standard (X9.145) by the ANSI Accredited Standards
Committee X9 organization.” Id. CUSIP has been an approved U.S. standard (X9.6) by the ANSI Accredited
Standards Committee X9 organization (and its predecessors) since 1976. See CUSIP Re Approved, supra note
18. FIGI was only recently adopted by ASC X9 in 2021. Similarly, ISIN is an ISO-approved standard. Both
have been approved standards by voluntary consensus standards bodies for far longer than FIGI. See discussion,
supra note 18 and accompanying text.
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Moreover, FIGI does not even meet the Agencies’ reading of the statue as requiring the
common identifier to be nonproprietary and/or available under an open license. As described in
detail below in Section III.D, although FIGI is ostensibly available under an open license, users
only have access to a narrow set of data and to render this data useful, users would need other fee-
based data sources with more robust reference data, such as a Bloomberg subscription or another
commercial vendor’s data feed. Therefore, the Agencies’ designation of FIGI as the exclusive
common financial instruments identifier at the exclusion of CUSIP on the basis that one is free
and the other is not is erroneous.

Further, the FDTA instructs the Agencies to include “common identifiers for collections
of information” in their joint data standards to promote data aggregation and interoperability
leaving it to the Agencies’ discretion so long as such common identifier meets those purposes.
The term “common” means “shared by” or “done by more than one.”* The SEC and CFTC, as
market regulators, have already determined which financial instrument identifiers to use in
reporting financial data and there is no conflict with the other Agencies as the vast majority of
them already use CUSIP.** The data with respect to financial instrument identifiers is already
interoperable. Establishing FIGI as a new identifier for financial reporting that is different from
the one already in use (CUSIP) would not further facilitate data aggregation and promote
interoperability, but would rather do just the opposite as a result of not being interoperable with
the identifiers already in use. Such a possibility is at odds with the textual mandate of
“commonality” under the FDTA.

III.  The Proposed Rule’s Exclusive Designation of FIGI Is Arbitrary and Capricious
Under the APA.

In instructing the Agencies to establish joint data standards, the FDTA left it to the
Agencies’ discretion to determine what common identifiers besides a legal entity identifier should
be included to meet the goals of the FDTA. The Agencies had the choice not to select a common
identifier for financial instruments if such selection did not address the goals of the statute.
However, when the Agencies affirmatively proposed to select FIGI as the exclusive common
financial instruments identifier, they were required to comply with the APA by “examin[ing] the
relevant data and articulat[ing] a satisfactory explanation for its action, including a ‘rational
connection between the facts found and the choice made’” and “consider[ing] an important aspect
of the problem.”* In particular, courts have found that consideration of a regulation’s economic
impacts and “costs and benefits” are a necessary part of reasoned decision-making.*®

4 Common, OXFORD LANGUAGES (last visited Sept. 26, 2024).

4 Asreflected in attached Appendix A, all covered collections of information rely on CUSIP.

4 Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). Under the
APA, agency action will be set aside if “arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law.” 5 U.S.C. § 706(2)(A).

46 See Mexican Gulf Fishing Co. v. U.S. Dep’t of Commerce, 60 F.4th 956, 973 (5th Cir. 2023); see also Michigan
v. EPA, 576 U.S. 743, 753 (2015) (holding that a statutory requirement that an agency determine whether
“regulation is appropriate and necessary” is not “an invitation to ignore cost”).
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The Agencies undertook no analysis of the role of CUSIP and FIGI in the markets and how
market participants currently use identifiers within their operations, including the value of
fungibility. By failing to do so, the Agencies did not consider the limitations of FIGL.*’ They also
did not analyze the significant economic impact of shifting an entire market ecosystem from an
established financial instrument identifier to a relatively new identifier such as FIGI, including the
massive costs market participants would incur changing hundreds of systems.*® The Agencies did
not explain why any change is necessary given the lack of any functional shortcomings with
respect to the purpose and role of CUSIP or instruction from Congress to change course.

A. The Agencies did not consider CUSIP’s role in the functioning of the U.S. and
Global Markets

CUSIP has a proven track record in facilitating the orderly functioning of the U.S. and
through ISIN the global markets. CUSIP covers a wide range of financial instruments, including
extensive equity issues, fixed income, derivatives, U.S.- and Canadian-listed equity options and
single stock futures, as well as loans, whether syndicated, municipal, corporate, or otherwise.*’
Over the decades, CUSIP and ISIN have become integral to how global financial institutions
maintain interoperability among various data sources to ensure consistency of information flowing
from multiple data sources to internal systems that use financial instrument identifiers for raising
capital, trading, clearance, settlement, valuation, reporting, recordkeeping, monitoring of positions
and managing risk, among other functions.

Capital Formation. CUSIPs enable issuers to efficiently raise capital in the markets. Once
assigned, CUSIP and CINS provide market participants with assurance that the issue is valid and
that the identifier is linked to the valuable underlying reference data to assess the attributes of the
issuance and the issuer. It also helps assure the speed and accuracy in clearance and settlement.

CUSIP provides the most up-to-date, standardized pre-trade security information, which is
important for underwriters in securities issuances. As part of the process of assigning a CUSIP
identifier in connection with a new security issuance, CGS reviews necessary primary source
documents such as a bond’s offering circular or equity’s preliminary prospectus to determine the
issuer’s identity, craft security descriptions and collect necessary data on the issuance, ensure
consistency of the data fields, and most importantly, ensure the end result of this process is the

47 See State Farm, 463 U.S. at 43. In fact, as demonstrated by the SEC’s recent adoption of amendments to Forms

N-PORT and N-CEN, the Agencies have not even attempted to assess the costs of choosing common identifiers.
Form N-PORT and Form N-CEN Reporting; Guidance on Open-End Fund Liquidity Risk Management
Programs, 89 Fed. Reg. 73,764 (Sept. 11, 2024). Specifically, the SEC amended these forms to allow for
registered funds to report an alternative identifier.

8 North America’s Bldg. Trades Unions v. OSHA, 878 F.3d 271, 296 (D.C. Cir. 2017) (requiring agency conducting
feasibility analysis to “use the best available evidence” to consider whether the proposed standard would “threaten
massive dislocation to, or imperil the existence of, the industry, including a “reasonable estimate of compliance
costs,” as well as assessing whether the proposed standard would “threaten the . . . competitive structure of [the]
industry.”).

4 Appendix B provides a chart of all asset classes covered by CUSIP.
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creation of a fungible identifier.®® Because issuers typically apply for CUSIP identifiers prior to
issuance and communicate with CGS regarding the final terms of the securities, CUSIP is thus
able to provide the most up-to-date, standardized pre-trade security information, which is
important for underwriters and investors in securities issuances.’!

Trading, Clearance and Settlement. The current U.S. and global trading, clearance and
settlement process relies heavily on CUSIP and ISIN. A 2022 CUSIP Global Services Client
Survey (the “CGS Survey”) conducted by CGS demonstrates that the overwhelming majority of
the financial industry (some 78%), including asset managers, broker-dealers, banks, insurance
companies and market authorities, have adopted CUSIP as their “relied upon identifier” to
facilitate clearance and settlement of securities transactions.>

The 1972 adoption of CUSIP as the financial instrument identifier by all U.S. brokerage
firms caused settlement efficiency to skyrocket because it enabled “book entry” transfer of
ownership with cash transfers limited to purchases that were not offset by net sales.”> CUSIP’s
fungibility permits accurate delivery and processing regardless of whether the financial instrument
changed hands in the secondary market or where it was traded.>*

CUSIP is utilized by the Depository Trust Company (the “DTC”), a central securities
depository created in 1973.> CUSIP and its fungibility enabled DTC to reduce costs and to
provide clearing and settlement efficiencies to use “book entry” changes to ownership of the
securities. The DTC system relies on CUSIP and ISIN to record the deposit and electronic transfer
of interests in securities and enables DTC participants to not hold title to a specific security and
instead hold a ratable interest in the entire inventory of that security.’® In 2020, DTC settled
transactions worth $2.3 quadrillion, and processed an amount equal to the U.S. gross domestic
product approximately every three days.” DTC retained custody of more than 3.5 million
securities issues worth $73.5 trillion, including securities issued in the U.S. and 170 foreign
countries.’® This enormous volume relies on CUSIP and ISIN and their fungibility.

30 See MORRIS, supra note 16, at 12-13.
U Id. at 13.

32 2022 CUSIP Requester and Subscriber Survey Results, CUSIP GLOBAL SERVICES (2022) (available upon request)
[hereinafter “CUSIP Survey™].

33 MORRIS, supra note 16, at 5; Virginia B. Morris, Guide to Clearance & Settlement: An Introduction to DTCC,
DEPOSITORY  TRUST &  CLEARING CORPORATION, at 5  (2021), https://www.dtcc.com/-
/media/Files/Downloads/Press-Room/DTCC-Clearance-Settlement-Interactive-2021.pdf.

3 MORRIS, supra note 16, at 17.

55 Demystifying DTC: The Depository Trust Company and the Municipal Bond Market, NAT’L ASS’N OF BOND
LAWYERS, at 3-4 (Mar. 2017), https://www.nabl.org/wp-content/uploads/2023/02/20170331-NABL-
Demystifying-DTC.pdf.

% DTCC Eligible, ISIN, https://www.isin.com/dtcc-eligible/ (last visited Oct. 15, 2024); Demystifying DTC, supra
note 55, at 4.

Guide to Clearance & Settlement, supra note 53, at 2.
¥ Id.

57
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As another example, mutual fund transfer agents rely heavily on CUSIP. As recognized
by the SEC, “[t]he growth in both mutual fund products and share classes offered has added
complexity and requires Mutual Fund Transfer Agents to maintain, in addition to the master
securityholder file, extensive CUSIP databases that define the characteristics and processing rules
for each fund share class to ensure prospectus compliance and accurate processing and
recordkeeping of mutual fund transactions.”’

CUSIP also has facilitated the shortening of the settlement cycle, which reduces the risks
inherent in the clearance and settlement cycle. From 1968 to the present, the settlement cycle has
been reduced from five days to one day.®® When the SEC recently mandated that the settlement
cycle be reduced to trade date plus one business day (“T+1”) on a compressed timeline, the
Depository Trust & Clearing Corporation (“DTCC”) used CUSIP to facilitate the transition by
identifying existing production CUSIPs as “T+1 testing CUSIPs” for industry members to use to
test the functional changes thus reflecting that CUSIPs are central to the settling of transactions
and avoiding trade fails.5!

Regulatory Reporting. CUSIPs have been the designated means of identifying financial
instruments for nearly every financial reporting form that requires a financial instrument identifier
collected by the Agencies, a selected sampling of which is described below.

SEC: A notable example is Section 13(f) of the Securities Exchange Act of 1934 (the
“Exchange Act”), which requires institutional investment managers to report to the SEC certain
information with respect to accounts over which they exercise investment discretion.®* The
Exchange Act specifies that this collection of information must include, among other things, “the
name of the issuer and the title, class, [and] CUSIP number . . ..”** The SEC provides a list of
which securities are reportable for Section 13(f) on a quarterly basis and that list is organized by
CUSIP.% The SEC requires the use of CUSIP in almost every notable collection of information
across its regulated entities, including investment companies, investment advisers, broker-dealers,
and clearing agencies.

FDIC: In call reports that must be filed by banks quarterly with the FDIC, banks are
required to provide certain information about the bank’s financial health. With respect to reporting
on securities, the instructions to the form require CUSIPs. For example, in one of the schedules
to the call report (Schedule RC-T (Fiduciary and Related Services)), Memoranda item 2, the

% Transfer Agent Regulations, 80 Fed. Reg. 81,948, 81,992 (Dec. 31, 2015).

80 Guide to Clearance and Settlement, supra note 53, at 5; Test CUSIPs for T+1 Industry Testing, DTCC (July 21,
2023), https://www.dtcc.com/ust1/-/media/Files/PDFs/T2/Test-CUSIPs.

o Id.

62

Appendix A lists out all of the current statutes, regulations and forms of the Agencies that either (a) require
reporting a CUSIP to identify financial instruments or (b) reference CUSIP in its instructions or notes.

6 15U.8.C. § 78m(f).
64 4. at § 78m(H(1)(A).

6 See, e.g., SEC. EXCH. COMM’N, LIST OF SECTION 13F SECURITIES: THIRD QUARTER FY 2024 (2024),
https://www.sec.gov/files/investment/131list2024q3.pdf.
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reporting entity is required to report, among other things, certain securities holdings in corporate
trust and agency accounts. The form’s instructions specify that securities with different CUSIP
numbers indicate separate issues.%

FRB: The disclosure for the Fedwire Securities Service (“Fedwire”), an electronic central
securities deposit and securities settlement system managed and operated by the Federal Reserve
Banks, states that Fedwire includes CUSIP identifiers in its records to help issuers and participants
to identify securities and also requires participants (the sender) to identify securities with a CUSIP
in securities transfer messages.®” Fedwire call notices—which are announcements from issuers of
Fedwire-eligible securities that a security will be retired or called prior to its maturity date—also
include CUSIP identifiers.®

CFTC: CFTC Rule 1.27 sets forth recordkeeping requirements for futures commission
merchants (“FCM”) and derivatives clearing organizations (“DCO”) in connection with the
investment of customer funds under CFTC Rule 1.25, listing the types of information that an FCM
or DCO must retain. Specifically, each FCM and DCO investing customer funds is required to
keep a record showing a “description of the instruments in which such investments were made,
including the CUSIP or ISIN numbers,”® and each DCO receiving documents from its clearing
members representing investment of customer funds must keep a record showing separately for
each clearing member “a description of such documents, including the CUSIP or ISIN numbers.””°

Treasury: The Treasury requires entities controlling a position in a particular Treasury
security (or securities) above a certain threshold to submit a “large position report,” which
mandates disclosing “the CUSIP identifier for the security being reported.””!

% FED. DEPOSIT INS. CORP., INSTRUCTIONS FOR SCHEDULE RC-T-12 OF THE FFIEC 031 AND 041 REPORT FORMS
(updated Sept. 2023), https://www.fdic.gov/resources/bankers/call-reports/crinst-031-041/2023/2023-09-rc-t.pdf
(“Report in column A the total number of corporate and municipal issues, including equities such as trust preferred
securities, and asset-backed securities for which the institution serves as trustee. Also report other debt issues,
such as unit investment trusts and private placement leases, for which the institution serves as trustee. . ..
Securities with different CUSIP numbers should be considered separate issues.”); see also FED. FIN. INST.
EXAMINATION COUNCIL, CONSOLIDATED REPORTS OF CONDITION AND INCOME FOR A BANK WITH DOMESTIC AND
FOREIGN  OFFICES—FFIEC 031 (Sept. 30, 2024), https://www.ffiec.gov/pdf/FFIEC forms/
FFIEC031 202409 f.pdf.

7 FEDWIRE SEC. SERV., FEDWIRE SECURITIES SERVICE DISCLOSURE 19, 105 (Dec. 1, 2023),
https://www.frbservices.org/binaries/content/assets/crsocms/financial-services/securities/securities-service-
disclosure.pdf.

8 Fedwire  Call  Notices, FED. RES. BANK SERVICES (last visited Oct. 18, 2024),
https://www.frbservices.org/app/callnotices/callNoticesHome.html.

17 CFR.§ 1.27(a)4).

0 17 CFR. § 1.27(b)(2).

17 C.F.R. §420.3(5. See, e.g., Treasury Calls for Large Position Reports (July 11, 2023),

https://home.treasury.gov/news/press-releases/jy1605. See discussion infra notes 77-84 regarding the Treasury’s
use of CUSIP to issue treasury securities.
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FHFA: “Fannie Majors” are pools of loans that are contributed by more than one lender.”?
Lenders participating in a Fannie Majors pool receive MBSs representing its share of the pool in
proportion to the dollar amount of mortgages it contributed to the pool.”> When a lender transmits
its loan delivery data to Fannie Mae, it must include a Delivery Schedule (Form 2014) for MBS
pools, which requires including CUSIP identifiers related to the MBS pool the lender is
contributing to.”*

NCUA: The NCUA runs its annual stress-testing program for applicable credit unions
through its ongoing quarterly data collection program. The data request for this program is
published annually and requires, among other things, reporting entities to report instrument-level
data for all of their investments, including the CUSIP of their investments.”

OCC: Banks that manage Short-Term Investment Funds (“STIF”) file a monthly schedule
with the OCC pursuant to 12 C.F.R. § 9.18 disclosing information about the STIF and its portfolio
holdings within five business days after each calendar month-end. For each instrument held by
the STIF, the CUSIP identifier must be disclosed.”

U.S. Government Securities Issuance. The U.S. Government relies on CUSIP in its
capacity as a market participant when the Treasury issues U.S. Treasury securities.”” The Treasury
issues an auction announcement to provide public notice of the sale of bills, notes, and bonds, and
the announcement lists the specific details of each auction such as offering amount, CUSIP
identifier, and issue and maturity dates.”® The U.S. Treasury market is the largest and most liquid
bond market worldwide and plays a foundational role in the global financial system. As of
September 2024, total outstanding U.S. Treasuries were $27.7 trillion and the average daily trading
volume was approximately $911.6 billion.”” While issued by the U.S. government to finance

2 Originating & Underwriting:  Selling Guide, FANNIE MAE (Sept. 4, 2024), https:/selling-

guide.fanniemae.com/sel/c3-6-01/parameters-pooling-loans-fannie-
majors#:~:text=Fannie%20Majors%20are%20p00ls%200f%20loans%20that%20are,amount%200f%20mortgag

€5%201t%20contributed%20t0%20the%20pool.
BId.

7 Id.; FANNIE MAE, SELLING GUIDE: FANNIE MAE SINGLE FAMILY, Part C3-7-04, 1008-09 (Sept. 4, 2024),
https://singlefamily.fanniemae.com/media/39861/display.

75 NAT’L CREDIT UNION ADMIN., NCUA SUPERVISORY STRESS TEST: ANNUAL DATA REQUEST INSTRUCTIONS 3-4
(Jan. 2024), https://ncua.gov/files/publications/regulations/ncua-annual-sst-supplemental-data-request-2024.pdf.

5 Monthly Schedule of Short-Term Investment Funds, OFFICE OF THE COMPTROLLER OF THE CURRENCY,
https://www.occ.treas.gov/topics/supervision-and-examination/capital-markets/asset-management/short-term-
investment-funds.html (last visited Oct. 2, 2024).

77 See 31 C.F.R. §§ 356.0-356.35.

31 CFR. § 356.10. See  Treasury Securities Upcoming Auctions Data, FISCALDATA,
https://fiscaldata.treasury.gov/datasets/

upcoming-auctions/treasury-securities-upcoming-auctions (last visited Sept. 26, 2024); Treasury Securities
Auctions Data, FISCALDATA, https://fiscaldata.treasury.gov/datasets/treasury-securities-auctions-data/treasury-
securities-auctions-data (last visited Oct. 5, 2024) (providing data on announced and auctioned marketable
Treasury securities, which can be organized by CUSIP identifier).

7 See U.S. Treasury Securities Statistics, SECURITIES INDUSTRY AND FINANCIAL MARKETS ASSOCIATION,
https://www.sifma.org/resources/research/us-treasury-securities-statistics/ (last visited Oct. 2, 2024).
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government spending, U.S. Treasuries play a broad role in the market. For example, they underpin
the strategies of many asset managers and the U.S. Treasury repo market is a key transmission
mechanism for U.S. monetary policy.?® In May 2024, the Treasury announced the launch of a debt
buyback program and purchased $11.23 billion par amount through nine buyback operations
between May and July 2024.3! In each operation, the Treasury offered to purchase up to 20
CUSIPs.%? Treasury’s ability to tie each buyback to a CUSIP facilitated the orderly functioning of
the program given that each redemption reduced the par amount outstanding of that security.®
The Treasury then published the final results showing the total amount that the Treasury has bought
back and the weighted average accepted prices at a CUSIP level

Internal Data and Risk Management. CUSIP was created to address the risk of failure in
a trading and settlement system that became overwhelmed allowing for outright fraud. It has since
continued its role in helping market participants manage internal communications, recordkeeping
and risk. CGS reference data provides users with up to 60 different data elements for each of the
covered financial instruments that can be imported into internal systems and files. Market
participants use the CGS reference data to help manage internal recordkeeping, including keeping
track of instruments they hold for investors, evaluating the financial obligations of potential
counterparties, identifying relationships between companies and affiliates, and ensuring
compliance with regulatory and tax obligations. The CGS reference data also facilitates the deposit
of dividend payments into bank accounts, buying additional shares through dividend reinvestment
programs, delivering proxy materials and updating ownership records in the event of a stock split
and other corporate actions.®® For example, CUSIP has specific rules for corporate actions that
are tailored to balance efficiency and clarity and are designed to counteract trading mishaps,
settlement failures, recordkeeping inaccuracies, and, importantly, fraud. These rules dictate when
certain actions like corporate and mutual fund name changes will not trigger a change in the
entity’s CUSIP identifier while certain actions, such as reverse stock splits, acquisitions resulting
in capitalization changes or purposeful delisting, will.%

Many back-office functions rely on CUSIP and the CGS reference data to promote
interoperability between the various systems and help ensure that they have up-to-date and

80 See Treasury Market Structure, SECURITIES INDUSTRY AND FINANCIAL MARKETS ASSOCIATION,
https://www.sifma.org/explore-issues/treasury-market-structure/ (last visited Sept. 26, 2024).

81 See OFF. DEBT MGMT., DEP’T OF THE TREASURY, LIQUIDITY SUPPORT BUYBACK RESULTS: 5/29/24 TO 7/24/24 2
(July 2024), https://home.treasury.gov/system/files/221/TreasurySupplementalQ32024.pdf.

8 Id

8 See OFF. DEBT MGMT., DEP’T OF THE TREASURY, REGULAR TREASURY BUYBACK PROGRAM DETAILS 8 (Apr.
2024), https://home.treasury.gov/system/files/22 1/TreasurySupplementalQ22024.pdf.

8 Treasury Debt Buyback Operation Results, DEP’T OF THE TREASURY, BUREAU OF THE FISCAL SERVICE (Apr. 3,
2024), https://treasurydirect.gov/instit/annceresult/press/preanre/2024/BBR_20240403174000.pdf.

85 MORRIS, supra note 16, at 9.

8 CUSIP Permanence FAQ, CUSIP GLOBAL SERVICES (July 2021),
https://www.cusip.com/pdf/news/CUSIPGlobalServices-Permanence-FAQ.pdf. CUSIP Permanence does not
apply to MBS, asset-backed securities or municipal bonds, and it will not affect the traditional assignment of a

new CUSIP in the event of a reverse or forward stock split with required exchange or shares or creation of a new
legal entity as a result of a corporate merger or reorganization. /d.
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accurate information about the instrument. For example, CGS offers a validation service that
allows users to check the accuracy of their portfolios against the CGS reference data.’” When
market participants source data from multiple vendors, data corruption can occur.®® Checking
against a reliable and authoritative source can ensure information accuracy. CUSIP identifiers also
highlight the relationship between companies and their subsidiaries permitting market participants
to monitor positions and concentration in investments.

Over the long history of CUSIP, firms have found widespread benefits and uses for CUSIP
outside of its initial role in trade clearance and settlement. In the Proposed Rule, the Agencies did
not consider any aspect of CUSIP’s role in financial reporting, let alone the U.S. and global
markets. Without “examin[ing] the relevant data and articulat[ing] a satisfactory explanation” for
their exclusive choice of FIGI, the Agencies have not provided a rational explanation.®’

Monitoring Risk. The Agencies, as members of the Financial Stability Oversight Council
(the “Council”), require a comprehensive picture of the U.S. financial system. The Council was
established on July 21, 2010 by the Dodd-Frank Wall Street Reform and Consumer Protection Act
to provide accountability for identifying risks and responding to emerging threats to financial
stability.”® To do this, the Agencies require an understanding of how market participants are
exposed to each other through ownership of loans, credit, securities and other relationships.”' The
FDTA would, by increasing data transparency and interoperability, enhance the ability of the
Agencies to monitor for systemic risk in the financial system. That is why global, fungible
identifiers are critical to the effort. In fact, the Council, through its efforts to promote the global
adoption of LEI, has recognized the importance of such global legal identifier in achieving better
data quality.”? In order to fulfill the Council’s critical role, the Agencies share data they collect
from regulated entities. As reflected in Appendix A of this letter, much of this data includes
CUSIP as the financial instrument identifier. Exclusively selecting FIGI therefore would hinder

8 CUSIP Global Services Launches Portfolio Validation Services, PR NEWSWIRE (Oct. 10, 2012),
https://www.prnewswire.com/news-releases/cusip-global-services-launches-portfolio-validation-service-
173467511 .html.

8 As an illustrative example, for the municipal bond with identified with FIGI code BBG014BVCY 10, the maturity
date on record with the Municipal Securities Rulemaking Board (“MSRB”) through EMMA is February 3, 2022,
and the CGS reference data is consistent with that of the MSRB. However, the reference data available on
OpenFIGI implies that the maturity date is in 2071 by having the ticker name “CA ORAWTR 10/07/2071.”

8 State Farm, 463 U.S. at 43; see also Chamber of Com. v. S.E.C., 85 F.4th 760, 779 (5th Cir. 2023).
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See, e.g., Council, Financial Stability Oversight Council Statement on Nonbank Financial Intermediation (Feb. 4,
2022), https://home.treasury.gov/system/files/261/FSOC_Nonbank Financial _Intermediation.pdf (“U.S. open-
end funds were among the largest recorded sellers of U.S. Treasuries, U.S. municipal bonds, and possibly U.S.
corporate debt during [the COVID-19 pandemic].”).

The Council’s member agencies assess, monitor, and mitigate risks to U.S. financial stability, and the Council
facilitates cooperation and communication among member agencies on financial stability-related matters. See
Financial Stability Oversight Council, DEP’T OF THE TREASURY, https://home.treasury.gov/policy-
issues/financial-markets-financial-institutions-and-fiscal-service/fsoc. OFR was established by the Dodd-Frank
Act to principally support the Council and its member agencies. See About Us, OFF. FIN. RESEARCH,
https://www.financialresearch.gov/about/ (last visited Oct. 16, 2024).

2 See FIN. STABILITY OVERSIGHT COUNCIL, ANNUAL REPORT, at 112-113 (2023),
https://home.treasury.gov/system/files/261/FSOC2023 AnnualReport.pdf.
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the ability of the Agencies to analyze that data and monitor risk. First, they would be artificially
segmenting, as discussed above, financial reporting from the entire life cycle of the financial
instrument in the market that exists outside of mere reporting. Second, they would artificially
segment U.S. market reporting from global reporting and other functions given the lack of use of
FIGI globally. Finally, the data they would collect would be impaired due to the lack of fungibility,
as noted above and elaborated further below in Section III.B.

In addition to sharing data with the Council, the Agencies collect data to monitor risk in
their particular area of the financial markets. Below is a list of certain examples.

SEC and CFTC: The SEC and CFTC use data collected from Form PF, a form filed by
private fund advisers to report to the SEC and CFTC information that is primarily designed to
facilitate the Council’s monitoring of systemic risk in the private fund industry.”® In its latest
amendments to Form PF in 2024, the SEC and CFTC noted that the amendments “are designed to
enhance [the Council’s] ability to monitor systemic risk as well as bolster the SEC’s regulatory
oversight of private fund advisers and investor protection efforts.”®* The SEC also publishes
reports on significant market events.”>

Treasury: The Treasury’s large position reporting program discussed above requires
entities controlling a position in a particular Treasury security (or securities) equaling or exceeding
a specified threshold to submit a large position report. The specific Treasury securities are
identified by CUSIP identifier enabling the Treasury to monitor the impact of concentrations of
positions in the Treasury securities market.”®

FDIC: The FDIC protects bank depositors by periodically examining the trust operations
of FDIC-regulated financial institutions. These examinations determine if an institution’s policies
or the way it administers accounts has resulted in a contingent liability or estimated loss that could
damage the institution’s capital.”” The FDIC’s Trust Examination Manual, which is designed to
assist regulators in planning and conducting regulatory examinations of trust departments, notes
that a trustee should maintain records of CUSIP identifiers of all of its canceled, destroyed or
otherwise disposed securities certificates and also ensure that trustees are complying with reporting

9 See SEC, Form PF, at 10, https://www.sec.gov/files/formpf.pdf (last visited Oct. 21, 2024).
% Form PF; Reporting Requirements for All Filers and Large Hedge Fund Advisers, 89 Fed. Reg. 17,984, 18,049
(Mar. 12, 2024) (emphasis added) (“Form PF Adopting Release”).

% See, e.g., SEC. EXCH. COMM’N, STAFF REPORT ON EQUITY AND OPTIONS MARKET CONDITIONS IN EARLY 2021
(Oct. 14, 2021), https://www.sec.gov/files/staff-report-equity-options-market-struction-conditions-early-
2021.pdf (analyzing among other things holdings in GameStop securities).

%  See Large Position Reporting (LPR), TREASURYDIRECT, https://treasurydirect.gov/laws-and-regulations/gsa/lpr-

reports/ (last visited Oct. 16, 2024).

9 Trust Examination Overview, FDIC (last updated Sept. 11, 2024), https://www.fdic.gov/bank-examinations/trust-

examination-overview.
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requirements for missing, lost, stolen or counterfeit corporate securities that have a CUSIP
identifier.”®

Inter-Agency Monitoring: The Inter-Agency Working Group for Treasury Market
Surveillance (“IAWG”) was formed by the Treasury, the FRB, the Federal Reserve Bank of New
York, the SEC and the CFTC in 1992 to improve monitoring and surveillance and strengthen
interagency coordination with respect to the Treasury markets.”® It has published a number of
reports on the Treasury market, including on Treasury issuances and holdings of Treasury
securities by market participants.'%

B. The Agencies did not consider that fungibility is critical for the effective and
transparent operation of the markets and financial reporting

The global market relies on the fungibility of financial instruments.'®" CUSIPs are fungible
because each financial instrument has exactly one CUSIP identifier that represents the same
instrument regardless of the venue where it is traded. Fungibility reduces inefficiencies and errors
and provides increased transparency to regulators and the markets. It allows for interoperability
among different data sources and different functions, including in financial regulatory reporting,
government securities issuances, risk monitoring and facilitating clearing and settlement, including
cross-border transactions. It allows the Agencies to effectively collect information which is why
a large part of financial reporting requires CUSIP.'? In the Proposed Rule, the Agencies did not
discuss or consider the impacts of a non-fungible identifier on the quality and interoperability of
data in financial reporting.

As a financial instrument identifier, FIGI is not fungible. It is a complex and diffuse
identification system which, while useful for certain functions, increases error rates. FIGI was
designed to store and interrelate (through data hierarchies) information specific to each security as

% FDIC, TRUST EXAMINATION MANUAL, Section 6 (last updated Sept. 11, 2024), https://www.fdic.gov/bank-
examinations/section-6-account-administration-corporate-trust-accounts.

% See, e.g., INTER-AGENCY WORKING GRP., ENHANCING THE RESILIENCE OF THE U.S. TREASURY MARKET: 2023
STAFF PROGRESS REPORT, at 1.

100 See, e.g., id. at 4 (“According to SEC Form N-MFP data, MMF holdings of Treasury bills grew by nearly $850
million” and “The 2-, 5-, and 10-year nominal coupon auctions grew faster than surrounding tenors to maintain
the structural balance of supply and demand across the curve.”).

101 See discussion supra § 1.

102 See supra Section 1.B and Appendix A. In fact, the Agencies have shared data with CUSIP as the financial

instrument identifier. See, e.g., Form 13F Data Sets, SEC, https://www.sec.gov/data-research/sec-markets-
data/form-13f-data-sets; Fails-to-Deliver Data, SEC, https://catalog.data.gov/dataset/fails-to-deliver-data;
Auction Results, DEP’T OF THE TREASURY, https://catalog.data.gov/dataset/auction-results; Auction Allotments By
Investor Class For Marketable Treasury Bill Securities, Auction Allotments By Investor Class For Marketable
Treasury Bill Securities, DEP’T OF THE TREASURY, https://catalog.data.gov/dataset/auction-allotments-by-
investor-class-for-marketable-treasury-bill-securities; System Open Market Account Holdings of Domestic
Securities, FED. RES. BANK OF N.Y ., https://www.newyorkfed.org/markets/soma-holdings.
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traded on a particular exchange, e.g., pricing. The hierarchies vary depending on asset class.'®?
For example, for certain equities instruments, there are exchange-level FIGIs (an identifier issued
per instrument per trading venue), composite FIGIs (an identifier within the same country, market,
or currency) and a share class FIGI (an identifier regardless of country or trading venue). For these
equities, share class FIGI is fungible. However, share class FIGI does not exist for other asset
classes such as options, municipal securities or treasury bonds. Furthermore, in the case of unlisted
funds and securities of private companies, the venue-specific and composite FIGIs are the same as
each other while there is no share class FIGI. And, for municipal bonds, corporate bonds, and U.S.
Treasury issuances, only the exchange-level FIGI exists (i.e., no composite or share class FIGIs at
all). Thus, FIGI can represent different things depending on the asset class. The Proposed Rule
does not even specify which of these FIGI codes should be used for reporting purposes.'® An
example of the limited fungibility is illustrated by a search of Microsoft common stock on
OpenFIGI, which returns 220 FIGI codes for Microsoft common stock alone and over 857,000
FIGI codes for various types of related equity derivatives and futures, some of which do not have
share class FIGIs or composite FIGIs.!%

As a result, transitioning to exclusively using FIGI would actually deteriorate
interoperability and hinder data sharing as a result of the fact that multiple FIGIs can be used for
one security. This would persist not just in financial reporting, but also in the storage and
management of data, which is based on instrument-level identifiers, throughout the financial
system. These limitations of using FIGI in financial reporting due to its complexity are not
theoretical. In the few cases where FIGIs are allowed on an optional basis in financial reporting
to certain of the Agencies, FIGI use has demonstrated the issues with respect to its non-fungibility
as certain filings have been riddled with errors.

An analysis of SEC Form 13F filings, in which filers are instructed to include share class-
level FIGIs if a filer chooses to report a FIGI, demonstrates the high error rates when using FIGI
to report securities.'® From January 2023 to August 2024 (the “Sample Period”), only 13.5% of

103 See OBJECT MANAGEMENT GROUP, OPENFIGI et al., ALLOCATION RULES FOR THE FINANCIAL INSTRUMENT
GLOBAL IDENTIFIER (FIGI) STANDARD 6 (ver. 29.9, July 2022) [hercinafter “Allocation Rules™],
https://www.openfigi.com/assets/local/figi-allocation-rules.pdf.

104 Contrast with SEC reporting that at least specified the share class FIGI (which does not exist for certain asset

classes outside of equities). See SEC, Form 13F — Information Required of Institutional Investment Managers
Pursuant to Section 13(f) of the Securities Exchange Act of 1934 and Rules Thereunder, at 7,
https://www.sec.gov/files/form13f.pdf (specifying that Column 3 should include share class level FIGIs).

Search results of Microsoft common stock on OpenFIGI, OPENFIGI,
https://www.openfigi.com/search#!?simpleSearchString=microsoft&page=1&filters=SECURITY TYP:..comm
on%20stock (last visited Oct. 21, 2024, 9:00AM); see also Appendix C, which includes screenshots of a search
of Microsoft common stock on OpenFIGI returning 220 codes.

105

106 See 13F Analysis, supra note 9, at 4-6.

21-



institutional asset managers included a FIGI number at least one time and only 10.7% of all Form
13F filings included at least one FIGI.'"

The 13F Analysis found that 59.6% of reported FIGIs were not share class-level FIGIs.
Analyzing the non-share class level FIGIs included during the Sample Period, the 13F Analysis
found:

e 30.6% of all unique FIGIs were composite-level FIGIs;

o 15.8% of all FIGIs were identified as neither share class nor composite-level FIGIs,
but as another type of FIGI, such as a trading venue-level FIGI or a FIGI for
options;

e 13.2% of all unique entries in the FIGI field were invalid FIGIs, reflecting apparent
data entry errors; and

e more than 660 unique entries were formatted like 12-character ISINs, which the
investment managers may have confused for 12-character FIGIs.!%

Take SPDR S&P 500 Trust ETF, an ETF with over $580 billion in assets, as an illustrative
example. Inthe 13F Data, the SPDR S&P 500 Trust ETF was linked with 29 distinct FIGIs. These
included the share class-level FIGI and 28 other FIGIs, such as the U.S. composite FIGI, three
trading venue-level FIGIs, 21 FIGIs identifying related option securities, two FIGIs identifying
unrelated instruments, and one FIGI that cannot be identified in the OpenFIGI database.'” These
types of errors would severely hinder the Agencies’ efforts to aggregate and share data and to
fulfill their mission as members of the Council.

Accordingly, on fungibility alone, it is clear from even a cursory review of the 13F data
that the choice of FIGI as the exclusive financial instrument identifier for financial reporting does
not have a rational basis.'!°

107 Id., at 4. As shown in Figure 1 of the 13F Analysis, the share of institutional asset managers that filed a Form
13F with a FIGI does not fluctuate significantly over time, indicating that the uptake of FIGI reporting has been
relatively stable since the introduction of the optional FIGI field in early 2023. /d. at Table 1.

108 See id. at 5-6. While FIGIs always begin with either “BBG” or “KKG,” those entries begin with country-level
codes used for ISINSs.

109 Jd. at 5; Table 1.
10 State Farm, 463 U.S. at 43; see also Chamber of Commerce v. S.E.C., 85 F.4th 760, 779 (5th Cir. 2023).
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C. The Agencies have not adequately considered or assessed the costs and benefits
of the Proposed Rule

Courts look to whether the “agency [has] examine[d] the relevant data and articulate[d] a
satisfactory explanation for its action including a ‘rational connection between the facts found and
the choice made,”” or “failed to consider an important aspect of the problem.”'!! In particular,
courts have found that consideration of a regulation’s economic impacts and “costs and benefits”
are a necessary part of reasoned decision-making.!''?

The Agencies attempt to sidestep the obligation to analyze the costs by claiming that the
Proposed Rule “only applies to the Agencies themselves — it does not apply to any other
entities.”''® This reading ignores the plain language of the FDTA. The purpose of the FDTA is
to “establish data standards for the collections of information reported to each covered agency by
financial entities under the jurisdiction of the covered agency.”''"* This reading ignores that seven
of the nine Agencies will have to promulgate Agency-specific rules, applicable to the financial
entities under their jurisdiction, to implement any final data standards and common identifiers.

The failure to consider the economic impacts of the Proposed Rule cannot be cured at the
individual rulemaking stage.!'> The choice to establish FIGI as the exclusive financial instruments
identifier was made by the Agencies acting together, and so requires an explanation of that
decision, not just the decisions made by the implementing Agencies. Meaning, the Proposed Rule
necessarily will force a change throughout the financial markets as market participants will have
to undergo an extensive mapping exercise at the very least and it is not clear this is even possible

W State Farm, 463 U.S. at 43.

12 See Mexican Gulf Fishing Co. v. U.S. Dep’t of Commerce, 60 F.4th 956, 973 (5th Cir. 2023); see also Michigan
v. EPA, 576 U.S. 743, 753 (2015) (holding that a statutory requirement that an agency determine whether
“regulation is appropriate and necessary” is not “an invitation to ignore cost”).

113 Proposed Rule, supra note 2, at 67,901, 67,903.
11412 U.S.C. § 5334(b)(1)(A) (emphasis added).

115 Preliminary Economic Analysis, at 430 (“The Proposed Rule does not include any analysis of the baseline or the

Proposed Rule’s likely economic consequences—benefits or costs—but instead defers to the second stage
Agency-specific rulemaking that would follow the adoption of the Proposed Rule.”). The individual rulemaking
portion of the FDTA instructs the agencies to “incorporate, and ensure compatibility with (fo the extent feasible),
all applicable data standards established in the rules promulgated under [12 U.S.C. § 5334], including, to the
extent practicable, by having the characteristics described in clauses (i) through (vi) of subsection (c)(1)(B) of
such section 5334.” See, e.g., 12 U.S.C. §§ 1467a(u)(2), 4527(b), 5498(b); 15 U.S.C. §§ 77z-4(b), 780-3(n)(2)
(emphasis added). As the Proposed Rule acknowledges, the implementing Agency will have to undergo a
feasibility analysis and may determine that “using the identifier established by the final joint rule was not
feasible.” Proposed Rule, supra note 2, at 67,895 n.20. The very purpose of the FDTA is uniformity in financial
reporting across the Agencies, and it instructs the Agencies when “establishing data standards,” to “promote
interoperability of financial regulatory data across members of the Council.” 12 U.S.C. § 5334(c)(2)(B).
Accordingly, the Agencies must consider whether the individual rulemaking is likely to result in broad uniformity
in the adoption of the joint standards, including the proposed financial instrument identifier. If it turns out (as
appears likely) mandating FIGI instead of CUSIP will be infeasible for some, but not all, relevant Agencies, the
ultimate result will be a patchwork of reporting requirements, undermining the intent of the FDTA. As such,
analyzing the economic feasibility of FIGI before the individual rulemaking takes place is necessary.
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at all given that CUSIP and FIGI are not readily interchangeable and FIGI is not fungible. In fact,
in the CGS Survey, 90% of the respondents replied that the operational impact in the absence of
CUSIP would be disruptive to their business.!'® The Agencies therefore have unreasonably and
inappropriately punted the legally required assessment of the costs and benefits of the rule by
ignoring the ultimate impact of the Proposed Rule — that it is intended to apply to collections of
information reported by financial entities to the Agencies.

The Proposed Rule acknowledges that the individual Agencies will undertake a feasibility
analysis when implementing the joint standards, and the Agencies may determine that “using the
identifier established by the final joint rule was not feasible.”!!” The inevitable “feasibility”
analysis each individual Agency will conduct will necessarily include an analysis of the proposed
joint data standards’ “economic feasibility.”!!® An economic feasibility analysis requires an
agency to “use the best available evidence” to consider whether the proposed standard “threaten[s]
massive dislocation to, or imperil[s] the existence of, the industry.”''® This necessarily includes a
“reasonable estimate of compliance costs,” as well as assessing whether the proposed standard
would “threaten the . . . competitive structure of [the] industry.”'?® Such a feasibility analysis
would have to consider the disruptive and destabilizing impact this policy choice would have on
U.S. and global markets, and on the competitive stability of the industry.

Further, this agency-by-agency, rule-by-rule analysis will create a complex patchwork
system whereby different Agencies beholden to different cost-benefit considerations could
establish different common identifiers for financial instruments, potentially for entirely different
or contradictory reasons. This would thwart the very purpose of the FDTA.'?! Further, individual
rulemakings focusing on one form or rule change at a time will result in a myopic view of the
economic consequences and will not provide an analysis of whether the choice of FIGI would
“threaten the competitive structure” of the market. Therefore, analyzing the economic impact of
selecting FIGI as the exclusive financial instrument identifier at this stage is necessary to satisfy
the requirements of the APA and the FDTA.!*

116 CUSIP Survey, supra note 52.

7" Proposed Rule, supra note 2, at 67,895 n.20.

18 United Steelworkers of Am., AFL-CIO-CLC v. Marshall, 647 F.2d 1189, 1265 (D.C. Cir. 1980).
19 North America’s Bldg. Trades Unions v. OSHA, 878 F.3d 271, 296 (D.C. Cir. 2017) (quoting id. at 1265).
120 g4

121 In fact, as demonstrated by the SEC’s recent adoption of amendments to Forms N-PORT and N-CEN, the
Agencies have not even attempted to assess the costs of choosing common identifiers. Form N-PORT and Form
N-CEN Reporting; Guidance on Open-End Fund Liquidity Risk Management Programs, 89 Fed. Reg. 73,764
(Sept. 11, 2024). Specifically, the SEC amended the definition of “LEI” in these forms to require funds to
specifically identify whether they are reporting an LEI or an RSSD ID, if available, as the LEI. Id. at 73,796.
The incongruous reporting requirements amongst different Agencies refute any assertions that the Agencies have
holistically considered and selected single common identifiers for financial reporting purposes.

See Preliminary Economic Analysis, supra note 9, at 10 (“If adopted as proposed, the Proposed Rule would
likely establish the joint data standards as the new economic baseline that the Agencies would use in conducting
their own respective feasibility analyses. In so doing, the impact on the market would likely not be fully analyzed.
Individual Agencies, would concentrate on any deviations from the proposed joint data standards rather than
analyzing the economic impacts of transitioning from current, widely used identifiers to those specified in the
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1. The Agencies failed to map common information collections to
ascertain where common identifiers are necessary

Increasingly, financial institutions are regulated by more than one of the Agencies and,

therefore, are subject to overlapping data collections. Each of the Agencies has its own regulatory
mandate and associated reporting requirements, imposing various collection burdens on financial
institutions.!?* That has resulted in fragmented data collections and unnecessary cost imposed on
reporting institutions.'** The FDTA was created to address this fragmentation. Instead of each
Agency collecting its own set of information, the Agencies can collectively move towards data
sharing with the adoption of joint data standards. By identifying overlaps, the Agencies could
potentially reduce duplication and improve monitoring in areas of shared interest.'>> Accordingly,
prior to publishing the Proposed Rule, the Agencies should have conducted an economic analysis
examining the various information collections affected by the Proposed Rule, the identifiers

123
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new standards would instead focus on any deviations from those standards. As a result, the cost assessments
would be narrowly focused on the compliance costs associated with amending specific rules, rather than
considering the broader implication for the interoperability of the financial market ecosystem.”).

According to the Council’s 2023 Annual Report, the Agencies “established an interagency working group to
perform [an] analysis” to implement the FDTA. See FIN. STABILITY OVERSIGHT COUNCIL, ANNUAL REPORT, at
113 (2023), https://home.treasury.gov/system/files/261/FSOC2023 AnnualReport.pdf. The Proposed Rule does
not reflect any such analysis. Additionally, this analysis could have been undertaken by leveraging the
Interagency Data Inventory—a catalog of data collected by Council’s member agencies—which has been
maintained and annually updated since 2014. OFR, Interagency Data Inventory (updated June 2024),
https://www.financialresearch.gov/data/interagency-data-inventory/. This inventory is the product of the Data
Committee of the Council and includes a brief description of the collection, collecting organization and form used
to collect the data. While the inventory notes which collections use LEI, it does not have the same analysis for
CUSIP or FIGI. Appendix A lists out all of the current statutes, regulations and forms of the Agencies that either
(a) require reporting a CUSIP to identify financial instruments or (b) reference CUSIP in its instructions or notes.

A 2017 study by OFR discussed the overlap between SEC and CFTC reporting requirements for large commodity
pool operators (“CPOs”), who are required to submit information to the SEC and CFTC through Form PF and
also separately to the National Futures Association through Form PQR, which is an abbreviated version of the
CFTC Form. The study found that both forms request information on assets under management, but had different
definitions of “assets under management,” which could require CPOs to calculate separate types of assets under
management for reporting on each of the forms. See OFR, ANNUAL REPORT TO CONGRESS 26 (2017),
https://www.financialresearch.gov/annual-reports/files/office-of-financial-research-annual-report-2017.pdf.
[hereinafter, the “OFR 2017 Annual Report”]. A study by XBRL US found that company financial statement
data, collected by the SEC, was also collected by the FDIC, FRB, and Census Bureau through separate reporting
requirements. See BETTER DATA FOR BETTER DECISIONS: STANDARDS TO IMPROVE CORPORATE GOVERNMENT
REPORTING 5 (Oct. 2011), https://xbrl.us/wp-content/uploads/2011/12/BetterReporting.pdf.

The Agencies have already done this type of exercise with LEI. See OFR 2017 Annual Report, supra note 124,
at 29 (“Many financial firms report data to more than one government regulator, and different regulators have
different reporting requirements and data identifiers. This lack of uniformity can lead to inefficient, costly, and
overlapping requirements for reporting and data management that creates costs for the industry. Estimated costs
for industry of managing data without common standards run into the billions of dollars.”); see also Inter-Agency
Working Grp., Enhancing the Resilience of the U.S. Treasury Market: 2022 Staff Progress Report 10-11 (Nov.
10, 2022), https://home.treasury.gov/system/files/136/2022-IAWG-Treasury-Report.pdf (“In 2022, the
TAWG...formed a working group to evaluate the official sector’s ability to identify participants’ activities across
key Treasury data collections” and consider the costs and benefits of improvement options, noting that most
working group members expressed a preference for more widespread use of LEIs, which are already required in
OFR collections.).

25-



currently used in those collections, how those identifiers are used by market participants, the extent
to which those identifiers do not currently meet regulatory reporting needs, what changes market
participants would need to make if certain identifiers are selected and the potential impact the
adoption of certain identifiers may have on reporting quality.'®

To achieve this important goal, the Agencies should have considered which current
identifiers should be re-used instead of proposing to adopt an identifier they barely use. The
unnecessary change would be time-consuming, duplicative and unnecessarily expensive. They
should have performed an assessment to identify the impact of any potential solutions and whether
such solutions met the policy purpose of the FDTA.'?” This assessment should have considered
impact on internal systems, use of data vendor, costs and any required infrastructure changes, to
minimize disruption. They should have reached out to impacted market participants to solicit input
and a better understanding of their operations, to understand how any potential proposed change
would achieve or detract from the FDTA’s policy purpose.'?® None of these basic steps which
underpin complex regulatory changes were taken.

2. The Agencies failed to consider the cost to market participants to
render FIGI useful

The Agencies cannot rely on OpenFIGI as a suitable “free” alternative to the CGS reference
data. As an initial matter, the reference data relevant for securities master files is not available on
OpenFIGI. OpenFIGI either through the web search function or using the API offers users access
to a narrow set of data with at most 13 fields, often less than half of that, that are of limited utility.
Those few data fields on their own are not usable because, among other issues, the data fields such
as type of security and the exchange code are Bloomberg classifications rather than the widely
accepted ISO standards.!? Similarly, often the ticker field is the ticker used on the Bloomberg

126 See Preliminary Economic Analysis, supra note 9, at §33.

127 See Tranise Garland et al., The Future of Finance: Financial Data Transparency Act of 2022, DELOITTE (Apr.
11, 2023), at 10, https://www?2.deloitte.com/content/dam/Deloitte/us/Documents/public-sector/us-financial-data-
transparency-act-pov.pdf.

128 See, e.g., U.S. Chamber of Commerce, Center for Capital Markets Competitiveness, Investors and the Markets

First: Reforms to Restore Confidence in the SEC (June 25, 2024),
https://www.uschamber.com/assets/documents/CCMC_SEC_Paper_Investors-and-the-markets-first.pdf (stating
that “[d]isregarding the interrelatedness of rules is a serious flaw because the cost-benefit analysis fails to account
for the actual, real-world impact of an agency’s actions on market participants”; “[fJurther compounding the issue
is the SEC’s failure to undertake the necessary work to understand how markets and participants will be affected
by proposed changes, leading to unnecessary and flawed rules that will in some cases disrupt the orderly
functioning of the markets”; and “the SEC should engage in a robust process with market participants”).

129" Mapping tables to the MIC available by other services, e.g., InfoReach or Cornell University, are incomplete and

do not provide an API to programmatically determine the BBG exchCode to MIC mapping. Bloomberg Exchange
Codes Mapping, INFOREACH, https://www.inforeachinc.com/bloomberg-exchange-code-mapping (last visited
Oct. 20, 2024); How To: Bloomberg: Cheat Sheets, CORNELL UNIV. LIBR.,
https://guides.library.cornell.edu/bloomberg_intro/CheatSheets (last visited Oct. 20, 2024). Contrast this with the
extensive descriptive information available for the standardized ISO MIC codes. Market Identifier Codes, 1ISO
10383, https://www.is020022.org/market-identifier-codes (last visited Oct. 20, 2024). The issue with this
Bloomberg-specific exchCode mapping to MIC codes is well known in the industry. See, e.g., Converting
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platform and not that used on specific exchanges (e.g., “JPM V0 08/09/28 CD” is the ticker for the
security identified as FIGI code BBG004V12R11). A market participant would need alternative
data sources to even interpret the information available under an open license. At a minimum a
paid data feed would be required and more likely a subscription to a Bloomberg terminal or a
subscription to another commercial vendor’s data feed would be needed to access the most useful
data fields. Although Bloomberg does not publicly disclose the pricing model for Bloomberg
terminals, it is generally understood that Bloomberg terminals are on the higher end of such third-
party sources. Bloomberg terminals are priced per individual user per annum, which can range
approximately from $20,000 to $27,660 per year per user.'3

To illustrate the limitations of OpenFIGI, take two different Federal Home Loan Bank
bonds: Bond #1 (CUSIP 3130AKLV6; FIGI BBGO0YQOSG28) and Bond #2 (CUSIP
3130AMA4F6 and FIGI BBG0O101PQ100). Despite being two different bonds with different types
(step-up for Bond #1 and fixed for Bond #2), first accrual dates, first coupon dates, and call dates
(9/30/2024 at $100 for Bond #1 and called in full on 7/30/2021 at $100 for Bond #2), these two
bonds appear completely indistinguishable with the limited data fields when searched on
OpenFIGI or queried using an APL.'3! The results showed identical security names, descriptions,
tickers, and security types. Unless the Agencies or the reporting market participants obtain the
valuable distinguishing reference data by other means, they would not know which FIGI to use in
their records and by extension financial reporting or know what instruments are represented with
the open-license FIGI data alone.

Similar reference data issues are present for municipal bonds. For example, Arkansas
Craighead County Christian School bonds maturing in 2039 Series A (CUSIP 224222 AKS; FIGI
BBGO00BC73690) and Subordinated Series B (CUSIP 224222 AJ8; FIGI BBGO0OBC73672) display
exactly the same data (with the exception of the FIGI code) on OpenFIGI, not differentiating the
different series or the subordination of Series B. Nor is it possible to ascertain the step-up coupon
rate of 2% until 4/30/2018 and 3% thereafter."*> In contrast, CGS reference data correctly

Between Bloomberg Exchange Codes and MICs, QUANTITATIVE FINANCE (May 28, 2020),
https://quant.stackexchange.com/questions/54477/converting-between-bloomberg-exchange-codes-and-mics.

130 See Tim Bohen, A Guide to the Cost of a Bloomberg Terminal, STOCKSTOTRADE (Oct. 25, 2023),
https://stockstotrade.com/cost-of-bloomberg-terminal/; Bloomberg vs. Capital 1Q vs. Factset vs. Refinitiv,
WALLSTREETPREP (updated May 1, 2024), https://www.wallstreetprep.com/knowledge/bloomberg-vs-capital-ig-
vs-factset-vs-thomson-reuters-cikon/.

131 OpenFIGI.com (last searched Oct. 7, 2024). The following search was performed in API format:

curl 'https://api.openfigi.com/v3/search' \
--request POST \
--header 'Content-Type: application/json' \
--data '{"query":"FHLB","maturity":["2025-12-30","2025-12-30"],"coupon":[1,1]}'

On October 8, OpenFIGI changed the ticker for Bond #2 from FHLB 1 12/30/2025 0002 to FHLB 1 12/30/25
000*. The ticker for Bond #1 remains FHLB 1 12/30/2025 0002. However, as noted below, while the ticker
provides additional reference data, the lack of uniformity in ticker formats renders the change from “0002” to
“000*” in the Bond #2 ticker incomprehensible.

See also Preliminary Economic Analysis, supra note 9, at 53 (providing an example of municipal bonds that
cannot be differentiated using the free search functions of OpenFIGI).
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distinguish Series A and Subordinated Series B, as well as providing the step-up coupon rates.
Similarly, Separate Trading of Registered Interest and Principal of Securities (“STRIPS™) are
indistinguishable by searching FIGI identifiers with open-license tools because none of the
valuable reference data that differentiates STRIPS securities (e.g., issuance date, coupon rate) are
available on OpenFIGI.

For some asset classes, the ticker in OpenFIGI may provide additional reference data, but
there is no general naming rule or convention for the issue description, which leads to a lack of
uniformity in the ticker and renders it unreliable. For example, municipal bonds searched in
OpenFIGI return some additional data in the ticker name, but it is unclear what that information is
(e.g., issuance date or maturity date) and the format is inconsistent (e.g., series information is
inconsistently included or omitted). Equity warrants searched on OpenFIGI often do not have any
information encoded in the ticker name, and it is indistinguishable whether the warrant is a call or
put warrant other than the indicators “CW” or “PW” sometimes included in the instrument name
for such call or put. These are only a few of numerous examples where valuable reference data is
left to the imperfect guesswork of the users or API programmers. Other asset classes, such as
warrants, also omit valuable reference data like their primary trading exchange. For options,
similarly there is no way to assess the primary exchange, nor does it include the OCC (OSI) code
required for options clearance. OpenFIGI’s lack of readily available and reliable information on
the underlying assets renders FIGI and the associated metadata impractical for those asset classes.

FIGI is also not suitable for accurately identifying and tracking securities following
corporate actions such as mergers. For example, in March 2024, Community West Bancshares
merged with Central Valley Community Bancorp. The merged enterprise issues shares as
Community West Bancshares with the symbol CWBC. The merged enterprise operates under
CUSIP 203937107 and ticker CWBC, while the original, pre-merger ticker for Central Valley
Community Bancorp was CVCY and its original CUSIP was 155685100. In contrast, there is no
way to distinguish FIGI identifiers for the pre-merger Central Valley Community Bancorp and the
post-merger merged Community West Bancshares. A search of the pre-merger and post-merger
CUSIPs in OpenFIGI returns substantially similar results (e.g., FIGI BBGOOL44MLO09 appears in
both searches), and there is no way, based on the data available on OpenFIGI, to distinguish
between the pre-merger and post-merger securities, which is a deliberate feature of the FIGI
identifier design in order to have an identifier with permanence.'*’

The Agencies’ basis for exclusively establishing FIGI is that FIGI is non-proprietary and
available for free under an open license and, accordingly, the costs of FIGI on market participants
is necessarily an “important aspect of the problem.”'** Yet, the burdens and costs on market
participants are something the Agencies “entirely failed to consider” and as a result the Agencies
cannot articulate a “rational connection between the facts found and the choice made.”!3?

133 See Allocation Rules, supra note 103, at 18.
134 State Farm, 463 U.S. at 43.
135 Id.

8-



3. Agencies did not consider the cost and disruptive impact of changing
the existing operational infrastructure of market participants, which
heavily relies on CUSIP, to incorporate FIGI

Based on the flawed premise that the impact of the Proposed Rule is limited to regulatory
reporting, the Agencies did not take into account that reporting systems are generally not separate
systems. Ifthis aspect had been considered, it would have been obvious to the Agencies that many
market participants keep securities master files that link to hundreds of systems and are used for
regulatory reporting as well as a myriad of other functions, including trading, clearance and
settlement.'*® The Proposed Rule does not account for how data is stored, updated and extracted
for different functions, including regulatory reporting.

Establishing FIGI as the exclusive common financial instrument identifier will require a
major update and transition in the way market participants link data in their systems, an extensive
and expensive undertaking without apparent value. The Agencies either did not conduct sufficient
due diligence to understand how data is stored and used by market participants or they mistakenly
concluded that financial reporting can be artificially segmented from clearance, trading and
settlement, among other functions.

Even assuming that it would be possible and appropriate to segment financial reporting
from other functions, as currently constructed, FIGI, its associated reference data, and access
methods for the underlying data are not fit for purpose.'*” FIGI’s lack of fungibility makes it
unclear how market participants could use FIGI in their securities master files and how they could
maintain and update those files.!*® The Agencies, by introducing an overly complex and relatively
new identifier could recreate the exact problem that lead to the creation of CUSIP over 60 years
ago.'” These inaccuracies would have a disruptive impact on market participants’ ability to
engage in transactions involving multiple steps and multiple organizations (e.g., seller, buyer,
broker, exchange, clearing house) in which the instrument identifier must be recognized by and
match at all entities involved in the trade. Market participants would not be able to net trades,
DTC would not be able to hold securities in “book entry” form, and there would be an increase in
settlement risk.

136 See Preliminary Economic Analysis, supra note 9, at §48.

137 See Appendix E, which compares the key features of CUSIP with FIGI.

138 See Preliminary Economic Analysis, supra note 9, at §56-57; see also 13F Analysis, supra note 9, at 4-6.

139 Jay R. Ritter & Phillip Wool, Anatomy of a World-Class Standards Body: The Origins and Future of the CUSIP
System, at 3 (Jan. 2021), https:/site.warrington.ufl.edu/ritter/files/CUSIP-Ritter-Wool.pdf (“There have been
proposals that seek to introduce competing identification standards into the process. This is alarming because any
proposal to adopt an overlapping instrument identifier is a move backwards to a bad history of multiple standards
that do little more than consume valuable resources and drive up costs — including the cost in matching, merging,
and utilizing data from multiple sources using different standards. Ultimately, the confusion introduced by a
proliferation of identifiers increases risks for all market participants. And the market agrees. As part of that same
customer survey for the ABA, almost 80% of the industry indicated that there was absolutely no appetite for an
additional identifier within their institution.”).
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Any unilateral change from CUSIP to FIGI would at the very least require massive inter-
identifier mapping, i.e., an exercise of linking FIGI to CUSIP identifiers, and it is not clear this is
even possible at all given that CUSIP and FIGI are not readily interchangeable, FIGI is not
fungible, and FIGI is not available on a timely basis.!*’ As described above, market participants
collect data from multiple data sources and data models that link to hundreds of systems that use
instrument-level information for various functions such as trade confirmation, settlement,
valuation and reporting.'*! In practice, an update to FIGI would mean that market participants
would need to fully integrate FIGIs into their existing securities master files, not just as a data
point but as the financial instrument-level identifier that links multiple data sources and systems.
To provide an illustration of the scope of the effort, market participants have dozens of source
systems, data warehouses, risk analytics systems and reference data management repositories that
would need to be updated.'** To do this, firms would need to review inventory, conduct an impact
analysis, detail the necessary specification changes to each system and use case, update APIs, and
ensure that there was a golden source to verify the new data mapping. Firms would need to test
the mapping before going live to ensure that the mapping worked in every instance.'* This is not
possible without significant costs and error risk.'** According to the 13F Analysis, none of the 10
largest institutional managers, as measured by the average size of holdings reported in Form 13F
filings, included a FIGI in their filings during the Sample Period.'*® Among the smallest 1,000
institutional managers, only 4.3% included a FIGI in their Form 13F filings, and this figure drops
to less than 1% for the smallest 500 filers.'*® The relatively low and plateaued share of asset
managers already including FIGI in their 13F filings suggests that, for both large and small asset
managers, any change from CUSIP to FIGI for reporting would impose significant costs to market
participants regardless of the size of the institution. The Proposed Rule does not analyze any of
these costs, which are an important aspect of the problem.

Finally, the API function on OpenFIGI is not fit for the task. To map such data, it would
involve a time-consuming process due to the data limitations and it would not result in the

140 While the proposed rule cites to real-time availability as one of the benefits of FIGI, that is not the case of newly
issued financial instruments. OpenFIGI does not provide identifiers, and the accompanying limited data, for
newly issued financial instruments on a timely basis. For example, in the case of a new bond offering for Collin
County Community College District Consolidated Fund Revenue Bonds, Series 2024 (CUSIP 194742FS6) that
was issued on October 16, 2024, at 12:10 p.m., CGS published a CUSIP for the bond 5 minutes after at 12:15 p.m.
As of October 21, 2024 at 9:00 a.m., this new issuance has yet to be published on OpenFIGI. See search results
of Collin County Community College District Consolidated Fund Revenue Bonds, Series 2024 (CUSIP:
194742FS6) on OpenFIGI, OPENFIGI, https://www.openfigi.com/search#!?simpleSearchString
=914742FS6 (last visited Oct. 21, 2024, 9:00 a.m.); see also Appendix D, which includes screenshots of a search
of the Collin County bond on OpenFIGI returning no results.

Y Id at 4.
42 Id. at 5.

143 1y
144

See Preliminary Economic Analysis, supra note 9, at 48.
145 13F Analysis, supra note 9, at 4.

146 Id.
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reference data needed.!*’ Firms would likely need to hire a third-party vendor to do the task and
the result would be securities master files with inconsistent financial instrument identifiers, which
will hinder firms’ ability to monitor customer and positions, net obligations internally to reduce
risk, ensure timely settlement, and have accurate books and records, and the whole process by
which firms use those files would be jeopardized.

It is clear that the Agencies did no work to justify imposing these costs and risks on market
participants and the market as a whole and thus the Proposed Rule is so “implausible that it
[cannot] be ascribed to a difference in view or the product of agency expertise.”'*®* The Agencies
point to no functional shortcomings in the status quo that would necessitate such a fundamental
structural change and failed to consider any costs that would be imposed on market participants
and the market as a whole.

4. The Agencies did not consider global reporting fragmentation would
result from the exclusive designation of FIGI

The Agencies also did not consider the impact designating FIGI alone would have on
regulatory reporting globally. Specifically, regulatory reporting requirements outside the U.S.
require the use of ISIN.!* Non-U.S. regulators also use ISIN to monitor risk.!*® Requiring FIGI
exclusively would hamper global efforts to harmonize regulatory reporting and monitor systemic
risk as any reporting would become fragmented.!>!

47 In fact, using the API function on OpenFIGI to map 22,000 securities took several hours and suffered from

numerous errors with the API. This mapping would not be a one-time exercise as it would need to be continually
done to ensure that the securities master files contain the current information regarding new issuances and
corporate events, among others.

148 State Farm, 463 U.S. at 43.

149 See MiFIR Reporting Instructions, supra note 21.

150 For example, when ESMA published results of its annual transparency calculations for non-equity instruments

and its quarterly liquidity assessment for bonds, its analysis was by financial instrument as identified by ISIN.
See ESMA publishes the annual transparency calculations for non-equity instruments, bond liquidity data and
quarterly SI calculations, ESMA (Apr. 30, 2024), https://www.esma.europa.ceu/press-news/esma-news/esma-
publishes-annual-transparency-calculations-non-equity-instruments-bond-0.

51 See, e.g., Harmonisation of Critical OTC Derivatives Data Elements (Other Than UTI and UPI) — Technical
Guidance, FIN. STABILITY BD. (Apr. 9, 2018), https://www.fsb.org/2018/04/harmonisation-of-critical-otc-
derivatives-data-elements-other-than-uti-and-upi-technical-guidance (“The G20 leaders agreed in 2009 that all
over-the-counter (OTC) derivatives transactions should be reported to trade repositories (TRs) to further the goals
of improving transparency, mitigating systemic risk and preventing market abuse. Aggregation of data being
reported across TRs will help authorities to obtain a comprehensive view of the OTC derivatives markets and its
activity.”); see also Feasibility Study on Approaches to Aggregate OTC Derivative Data, FIN. STABILITY BD.
(Sept. 19, 2014), at 3, https://www.fsb.org/uploads/r 140919.pdf (“The requirements for trade reporting differ
across jurisdictions and TRs differ in their practices. The result is that TR data are fragmented across many
locations, stored in a variety of formats, and subject to many different rules for authorities’ access.”).
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S. FIGI is not capable of replicating CUSIP and establishing FIGI
exclusively would have obvious harmful impacts not considered by the
Agencies

The Proposed Rule also incorrectly implies that FIGI’s role is interchangeable with
CUSIP.

FIGI is a relatively new identifier that fails the FDTA’s general factor that the
standard be developed and maintained by a voluntary consensus standards body. Unlike
CUSIP’s 60-year track record serving the markets and the rigorous process by which it was
developed, in partnership with market participants to provide solutions to trading, clearance
and settlement, FIGI is a relatively new entrant in the world of identifiers.'”> FIGI was
developed by Bloomberg and first called Bloomberg Global ID (“BBGID”). In 2014,
Bloomberg renamed its BBGID FIGI'>® and two years later it launched OpenFIGI and the
OpenFIGI API. The Object Management Group (“OMG”) adopted FIGI as a technical
standard in 2015. While the Accredited Standards Committee (“ASC”) X9, the body that
recognized and continues to reapprove CUSIP, is dedicated to the U.S. financial services
industry, OMG is a technical standards-setting organization that covers a variety of industries
such as agriculture, autonomous vehicles, energy, healthcare, military, retail,
telecommunications and space.'** Its mission is to foster common technology interests, unlike
ASC X9 whose mission is to support the financial services industry by creating and
maintaining U.S. and international standards that improve payments and securities
transactions, protect data and facilitate information exchange.!>> This mission is reflected in
ASC X9’s membership and leadership, which span the financial services industry.!>® This
stands in contrast with OMG.!”” Importantly, FIGI, unlike CUSIP, was developed by
Bloomberg rather than through the input of relevant market participants. Although OMG
adopted FIGI in 2015, it did not develop FIGI. Treating FIGI as an identifier “established” by
the OMG as stated by the Agencies neglects to account for Bloomberg’s unilateral development
of FIGI and its continued role, through OMG and otherwise, in the maintenance of FIGI.
Moreover, FIGI is not accredited by ISO, the most widely respected consensus standards body
globally and which also developed LEI and other standards included in the Proposed Rule.
FIGI’s development stands in stark contrast with CUSIP, which was developed in partnership
with market participants and has been accredited by a voluntary consensus standards body for

152 See Appendix E, which compares the key features of CUSIP with FIGI.

153 What’s in a Name? The Bloomberg Global ID is Reborn as FIGI, BLOOMBERG (Oct. 9, 2014),
https://www.bloomberg.com/company/press/whats-name-bloomberg-global-id-reborn-figi/;  see = OpenFIGI
API—V3—idType Values, OPENFIGI, https://www.openfigi.com/api#v3-idType-values (last visited Oct. 17,
2024) (the FIGI value is ID BB_Global).

154 Mission & Vision, OMG, https://www.omg.org/about/ (last visited Oct. 16, 2024).

155 Mission and Objectives, ASC X9, https://x9.org/missions-and-objectives/ (last visited Oct. 16, 2024).
156 ASC X9 Leadership, ASC X9, https://x9.org/asc-x9-leadership/ (last visited Oct. 16, 2024).

157" Board of Directors, OMG, https://www.omg.org/board-of-directors.htm (last visited Oct. 16, 2024).
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decades.!*® Therefore, FIGI does not meet the FDTA’s general factor that it be developed and
maintained by a voluntary consensus standards body.

The Agencies failed to consider that FIGI is not an identifier of significance for key asset
classes. FIGI is not used in capital market operations for all classes of financial instruments.!>
While the Proposed Rule noted FIGI’s usability for “asset classes that do not normally have a
global identifier, including loans,” that is not accurate.'® The conclusion has been repudiated by
the loan industry itself. The LSTA, following the issuance of the Proposed Rule, emphasized that
requiring FIGI to the exclusion of CUSIPs would be especially problematic for corporate loan
market transactions, which rely on CUSIPs for booking trades into the electronic settlement
system and filing Shared National Credit Reports, and that FIGI is not used in any capacity in the
corporate loan market.!®! Further, it is ISIN (which is linked to CUSIP as discussed above), not
FIGI, that is used in the global bond markets, which is issued by Euroclear.'®? Here, as with other
aspects of the Proposed Rule, the Agencies came to a conclusion that is not grounded in facts.

Agencies did not consider their own experience with requiring FIGI in financial
reporting. The limited use and non-fungibility of FIGI is known to the Agencies. As regulators,
the Agencies have access to data that would enable them to analyze whether the establishment of
FIGI meets the FDTA’s general factor that the standard be “consistent with, and implement
applicable accounting and reporting principles.”'®* The Proposed Rule did not consider this data.
Specifically, the SEC has permitted the optional reporting of FIGI, or required (in one instance)
FIGI reporting only if a FIGI code has been assigned, in a limited set of SEC forms through
rulemakings beginning in 2022.!®* However, in the Proposed Rule, the Agencies did not assess
this FIGI usage data available to them.!®®> As noted above, market participants’ reporting of FIGI
has shown that the use of FIGI is limited, reflecting lack of market adoption, and riddled with

158 See supra note 18 and accompanying text.

139 Proposed Rule, supra note 2, at 67,897 (alleging that FIGI “is an international identifier for all classes of financial

instruments, including, but not limited to, securities and digital assets.”).

160 Proposed Rule, supra note 2, at 67,897. The Proposed Rule also noted that “[t]he FIGI has been implemented as

a U.S. standard (X9.145) by the ANSI Accredited Standards Committee X9 organization.” Id.

161 See Ellen Hefferan, Federal Agencies Propose Data Standards Rule Under FDTA, Loan Syndication & Trading
Association (Aug. 15, 2024), https://www.lsta.org/news-resources/federal-agencies-propose-data-standards-rule-
under-fdta/.

12 Euroclear, ISIN, https://www.isin.com/euroclear/ (last visited Oct. 16, 2024).

16312 U.S.C. § 5334(c)(1)(B)(vi).
164

Electronic Submission of Applications for Orders Under the Advisers Act and the Investment Company Act,
Confidential Treatment Requests for Filings on Form 13F, and Form ADV-NR; Amendments to Form 13F, 87
Fed. Reg. 38,943 (June