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Federal Housing Finance Board

Cct ober 20, 1992

TO Sylvia C_ Martinez, Director
Housi ng Finance Directorate

THROUGH  Renie Y. Gohl Fra
Deputy General Counse -

FROM Jon E. Boustany, Attorney-Advisor and f
James H Gay, Associate CGeneral Counseli JHG

SUBJECT: Applicability of OMB Crcular A-133 to the
Arfordabl e Housing Program and Community | nvest nent

Program
| SSUE:
Wiet her, by virtue of receiving Federal Home Loan Bank
(" FHLBank") Affordabl e Housing Program ("AHP') or Community

I'nvest ment Program ("CIP') funds, nonprofit organizations are
subject to the uniformaudit requirements that "generally SPPJ y to
nonprofit institutions receiving Federal awards found in i ce of

Managenment and Budget ("OvB') QG rcular A-133.

CONCLUSI ON:

The OMB Crcular A-133 audit requirenents are applicable only
when a nonprofit institution receives Federal funds (1.e. Federal
tax dollars) to carry out a program FH.Bank AHP and  CI P funds
are not Federal funds. Thus, nonprofit institutions are not
subject to the audit requirenments of OVMB Crcular A-133 by virtue
of receiving FHLBank AHP and CI P funds.

DI SCUSSI ON:

) THE AUDI T RE%I REMENTS O OMB Cl RCULAR A-133 ARE APPLI CABLE

CARRY OQUT A PROGRAM

Section 2 of OMB Circular A-133 frovides general l'y that
nonprofit institutions that receive $100,000 or nore a year in
Federal awards shall be audited in accordance with the circular.
(See attachnent.) A Federal award is defined as Federal financia
assistance received by primary recipients directly from Federa
agencies or indirectly when sub-recipients receive funds
identified as Federal funds by prinmary recipients. Such Feder al
financial assistance nay be in the formof grants, contracts,
cooperative agreenments, |oans, |oan guarantees, property, interest
subsi di es, insurance, direct appropriations, or other non-cash
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assi st ance. Thus, the audit requirenents of OVMB Crcular A-133
appear applicable only when nonprofit institutions receive Federal
funds to carry out a ﬁrogram Support for this conclusion is
found in legislative history pertinent to OMB Crcular A-133's

pronul gati on.

OMB Crcular A-133 is nodeled after OMB G rcul ar A-128,
"Audit of State and Local Governments," which was issued by OVB to
i npl erent the Single Audit Act of 1984. See Pub. L. No. 98-502,
98 Stat. 2327 (COct. 19, 1984); codified at 31 U S.C. 8§ 7501 et
seq. During Congressional consideration of the Single Audit Act,
Congress agreed to exclude nost colleges and universities from
coverage under the Single Audit Act. In return, OVB agreed to
develop an audit policy for these organizations and ot her
nonprofit organizations not covered by the Single Audit Act or Oow
Grcular A-128. OWMB Circular A 133 was promnul gated to establish
an audit policy for colleges, universities, and other nonprofit
entities. Since OMB CGrcular A-133 is nodeled after the Single
Audit Act and OMB Circular A-128, the Act's legislative history is
relevant in determning the coverage of OMB Grcular A-133's audit

requi renents.

The legislative history of the Single Audit Act supports the
proPosition that the audit requirenments of OMB Grcul ar A 133
apply only when Federal funds are used by recipients to carry out
a program Congress ultinmately passed the House's version of the
Single Audit Act (H R 4821). The House Report on H R 4821
referred to Federal financial assistance as follows:

The expenditure of Federal financial assistance by
State and local governnents has traditionally been
audi ted through separate reviews of individual
prograns. However, nunerous studies conducted over
t he past several years have clearly shown that this
grant-by-grant audit approach is an inefficient use
of scarce audit resources, and an ineffective neans
of assuring accountability in the use of Federal
tax dollars. As a result, Federal, State and loca
officials have recommended that the nyriad of
over | appi ng, inconsistent, and duplicative Federa
requi rements for audits of individual assistance
programs be replaced by a uniform requirement for
organi zation-wi de audits of Federal grant

reci pients.

F%g{d;@p. No. 708, 98th Cong., 2d Sess., at 1 (1984) (enphasis
added) .

Since the legislative history describes Federal financial
assistance in terns of Federal tax dollars, Congress apparently
intended the audit requirenents under the Single Audit Act to
apply only when Federal funds (i.e., Federal tax dollars) are
received to carry out a program This Congressional intent may be
inmputed to the audit requirements in OMB Grcular A-133, since the
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requirements in OMB Grcular A-133 are nodeled after the Single
Audit Act. Accordingly, the issue becomes whether FHLBank AHP and
Cl P funds are Federal Tfunds.

1) FEHLBANK AHP AND CIP FUNDS ARE NOT FEDERAL FUNDS

Det erm ni ng whet her FHLBank AHP and CI P funds are Federal
funds requires analysis of the sources for funding such prograns.
The FHLBanks do not receive appropriated funds from Congress and
their budgets are not part of the Federal budget. Their _
oBeratLons are funded by nenber deposits, the sale of consolidated
obligations, and the issuance of capital stock to nenbers. See 31
U S CA 88 9103 and 9104 (West 1990); see also 12 U S.C gg
1426(b), 1430, and 1431 (Supp. | 1989).

The FHLBanks are authorized under section 11(e)(l) of the
Federal Hone Loan Bank Act ("Bank Act") to accept deposits from
their nenbers. 12 U.S.C. § 1431(e) (Supp. | 1989). Menber
deposits do not emanate from a Federal source. The FHLBanks,
menber institutions - generally, thrifts, commercial banks, and
credit unions - are not Federal Government entities. See 12
U S.C. § 1424 (Supp. | 1989). Accordingly, the proceedsfrom
nmenber deposits are not "Federal funds.

There are several reasons why the proceeds fromthe sale of
the consolidated obligations are not "Federal funds." First, the
consol i dated obligations are not obligations of the Unlteé St at es.
See 12 U.S.C. § 1435 (Supp. | 1989). Instead, the% are joint and
several obligations of, and are backed solely by the credit of,
the twelve FHLBanks. See 12 U.S.C. § 1431(b). Second, the
consol i dated obligations are ﬁurchased by private, _
non- Governnental entities such as conmercial banks, savings
associ ations, insurance conpanies, trustees, and other
fiduciaries.

An additional ﬁrincipal source of funds to the FHLBanks are
the proceeds fromthe issuance of capital stock to nmenbers.
FHLBanks are wholly owned by their nmenbers, and nmay sell stock
only to their nenbers. See 12 U S.C. 8§88 1424, 1426 (Supp.

1989). Since the FHLBanks' menmbers are not Federal Government
entities, the funds fromthe sale of FHLBank stock to menbers are

not "Federal funds."

The Internal Revenue Service ("IRS') addressed the question
of whether AHP and CIP funds are Federal funds for Pur oses of
| ow-i ncome housing credits ("LIHC') in section 42 of the Internal
Revenue Code. The |IRS exam ned, anobng other things, the sources
for funding the FHLBanks' AHP and CIP and concluded that such
funds are not Federal funds. The IRS s decision was based on the
fact that FHLBank AHP and CIP funds are not United States Treasury
funds (i.e., taxpayer dollars). See 56 Fed. Reg. 48733 (Sept. 26,
1991).  As discussed above, OMB CGrcular A-133 and the |egislative
history of the Single Audit Act indicate that the circular's audit
requi rements apply only when a nonprofit organization receives



funds fromthe United States Treasury. Accordingly, the IRS s
decision is consistent with and supports the conclusion that
FHLBank AHP and CIP funds are not Federal funds for purposes of
OMB Grcular A-133.

None of the sources of funding of the FHLBanks' AHP or CI P
are Federal funds. Simlarly, nonprofit institutions receiving
AHP or CIP funds are not receiving Federal funds to carry out
those programs. Therefore, because of the private nature of such
funding, nonprofit institutions are not subject to the audit
requi rements of OMB Circular A-133 by virtue of receiving FHLBank
AHP and CI P funds.

[11) _CONCLUSI ON

OMB Grcular A-133's audit requirenents are applicable only
when a nonprofit institution receives Federal funds (i.e. Federal
tax dollars) to carry out a specific program FHLBank AT-6 and CIP
funds are derived from private funding sources and, therefore are
not Federal funds. Accordingly, nonprofit institutions are not
subject to the audit requirements of OMB Gircular A-133 by virtue
of receiving FHLBank AHP and Cl P funds.

cc: Beth L. dino
Sharon B. Like



