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Sy lv i a  C .  Mar t i nez
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S h a r o n  B. L i k e I 6
A t t o r n e y / A d v i s o r  ;.

Po ten t i a l  AHP and  nflicts o f  I n t e r e s t

I s s u e :  Whe the r  d i r ec to r s  o f  t he  Fede ra l  Home  Loan  Banks
(“FHLBanks”)  and  Adv i so ry  Counc i l  member s  who  a r e  i nvo lved  i n
s p e c i f i c  p e n d i n g  o r  app roved  p ro j ec t s  unde r  t he  Af fo rdab l e  Hous ing
P r o g r a m  (“AHP”) o r  Communi ty  Inves tmen t  P rog ram (“CIP”) m a y
p a r t i c i p a t e  i n  t h e  e v a l u a t i o n , a p p r o v a l  o r  i m p l e m e n t a t i o n  p r o c e s s
f o r  s u c h  p r o j e c t s .

C o n c l u s i o n :  FHLBank directors  and Advisory Counci l  members  who
a r e  p e r s o n a l l y  i n v o l v e d , o r  w h o s e  o r g a n i z a t i o n s  a r e  i n v o l v e d ,  i n
spec i f i c  pend ing  o r  app roved  AHP o r  CIP p r o j e c t s  s h o u l d  b e  a d v i s e d
n o t  t o  p a r t i c i p a t e  i n  o r  a t t e m p t  t o  i n f l u e n c e  t h e  e v a l u a t i o n ,
a p p r o v a l  o r  i m p l e m e n t a t i o n  p r o c e s s  f o r  s u c h  p r o j e c t s ,  i n  o r d e r  t o
a v o i d  t h e  p o t e n t i a l  f o r  a c t u a l  o r  a p p a r e n t  c o n f l i c t s  o f  i n t e r e s t .
A s  a  g e n e r a l  r u l e , t h e  d i r e c t o r s  a n d  A d v i s o r y  C o u n c i l  m e m b e r s
s h o u l d  n o t  b e  r e q u i r e d  t o  r e s i g n  t h e i r  p o s i t i o n s  o n  t h e  FHLBanks’
b o a r d s  a n d  Advisory C o u n c i l s ,  r e s p e c t i v e l y ,  o r  d i s c o n t i n u e  t h e i r
i nvo lvemen t  i n  such  AHP o r  CIP  p ro j ec t s .

One  o f  t he  cu r r en t  member s  o f  t he  F inance  Boa rd  i s  i nvo lved
i n  s e v e r a l  o r g a n i z a t i o n s  w h i c h ,  f r o m  t i m e  t o  t i m e ,  p r o p o s e
p r o j e c t s  f o r  a p p r o v a l  u n d e r  t h e  A f f o r d a b l e  H o u s i n g  P r o g r a m .  The
Of f i ce  o f  Gove rnmen t  E th i c s  ha s  ag reed  t ha t  t he  Boa rd  member ’ s
recusal  f r o m  t h e  F i n a n c e  B o a r d ’ s  e v a l u a t i o n  a n d  a p p r o v a l  p r o c e s s
f o r  s u c h  A H P  p r o j e c t s  i s  a n  a p p r o p r i a t e  r e s o l u t i o n  o f  t h e
c o n f l i c t s  i s s u e .

I .  Backg round  .

T h e  H o u s i n g  F i n a n c e  D i r e c t o r a t e  (“HFD”) has  a sked  fo r  ou r
a d v i c e  o n  w h e t h e r  c o n f l i c t s  o f  i n t e r e s t  e x i s t  w h e r e  F H L B a n k
d i r e c t o r s  a r e  i n v o l v e d i n  p e n d i n g  o r  a p p r o v e d  A H P  p r o j e c t s .  This
q u e s t i o n  w a s  r a i s e d  b y  t h e  C o m m u n i t y  I n v e s t m e n t  O f f i c e r  (“CIO”) of
t h e  F H L B a n k - P i t t s b u r g h , w h i c h  h a s  s e v e r a l  d i r e c t o r s  w h o  a r e
i n v o l v e d  i n  p e n d i n g  o r  a p p r o v e d  AHP p r o j e c t s .



A .  Invo lvemen t  o f  FHLBank  Di rec to r6  i n  AHP Pro j ec t6

B y  i n c l u d i n g  c o m m u n i t y  i n t e r e s t  d i r e c t o r 6  o n  t h e  b o a r d 6  o f
the FHLBanks, the Federal  Home Loan Bank Act  (“Bank Act”)
r e c o g n i z e s the  va lue  o f  hav ing  pe r sons  s e rve  t he  FHLBank  Sys t em
who  have  backg rounds  i n  hous ing .  S p e c i f i c a l l y , s e c t i o n  7 ( a )  o f
t h e  B a n k  A c t  p r o v i d e s  t h a t  a t  l e a s t  t w o  o f  t h e  F H L B a n k  d i r e c t o r s
w h o  a r e  a p p o i n t e d  b y  t h e  F i n a n c e  B o a r d  s h a l l  b e  r e p r e s e n t a t i v e s
c h o s e n  f r o m  o r g a n i z a t i o n s  w i t h  m o r e  t h a n  a  t w o - y e a r  h i s t o r y  o f
r e p r e s e n t i n g  c o n s u m e r  o r c o m m u n i t y  i n t e r e s t s  i n  b a n k i n g  s e r v i c e s ,
c r e d i t  n e e d s , h o u s i n g  o r  f i n a n c i a l  c o n s u m e r  p r o t e c t i o n s .   1 2
U.S.C. S 1427(a). A  n u m b e r  o f  s u c h  c o m m u n i t y  i n t e r e s t  d i r e c t o r s
o n  t h e  b o a r d 6  o f  t h e  F H L B a n k s  r e p r e s e n t  g r o u p s  i n v o l v e d  i n  t h e
p r o m o t i o n  o f  a f f o r d a b l e  h o u s i n g .  I n  a d d i t i o n , some FHLBanks,
i n c l u d i n g  t h e  F H L B a n k - P i t t s b u r g h , e n c o u r a g e  t h e i r  d i r e c t o r s  t o  b e
s i g n i f i c a n t l y  i n v o l v e d  i n  d e v e l o p i n g  a n d  p r e s e n t i n g  A H P  p r o j e c t s
to  the  FHLBanks.  I n  f a c t , a  number  o f  FHLBank  d i r ec to r s  cu r r en t ly
a r e  i nvo lved  i n  AHP p ro j ec t s  t ha t  have  been  app roved  by  t he
F inance  Boa rd .

B. FHLBank  Approva l  P roces s  Fo r  AHP Pro j ec t s

HFD has  adv i sed  u s  t ha t  t he  boa rds  o f  mos t  FHLBanks  have  no
f o r m a l  r o l e  i n  t h e  e v a l u a t i o n  a n d  s c o r i n g  o f  A H P  a p p l i c a t i o n s ,  o r
t h e  v o t i n g  o n  r e c o m m e n d e d  f u n d i n g  d e c i s i o n s ?  F o r  e x a m p l e ,  a t  t h e
FHLBank-Des  Moines , t he  AHP fund ing  dec i s ion6  a r e  made  so l e ly  by
t h e  FHLBank’s  C I O ,  w h o  t h e n  t r a n s m i t s  h e r  r e c o m m e n d a t i o n 6  d i r e c t l y
t o  t h e  F i n a n c e  B o a r d  f o r  f i n a l  a p p r o v a l ,  w i t h  s u m m a r i e s  o f  t h e
r e c o m m e n d a t i o n s  p r o v i d e d  t o  t h e  FHLBank’s  boa rd  and  Adv i so ry
C o u n c i l  a f t e r  t h e y  h a v e  b e e n  s u b m i t t e d  t o  t h e  F i n a n c e  B o a r d .

However , t h e  b o a r d  of  at least o n e  F H L B a n k  - -  t h e
FHLBank-Pittsburgh - - e x e r c i s e s  a  p r i o r  a p p r o v a l  f u n c t i o n  w i t h
r e s p e c t  t o  A H P  applications. The  day - to -day  managemen t  of t h e
AHP a t  t he  FHLBank-P i t t sbu rgh  i s  de l ega t ed  t o  t h e  CIO. The CIO
r e v i e w s  t h e  A H P  a p p l i c a t i o n s  s u b m i t t e d ,  a n d  assigns p r e l i m i n a r y
scores, p u r s u a n t  t o  t h e  A H P  R e g u l a t i o n s . T h e s e  i n i t i a l  scores a r e
then reviewed by senior  management ,  and by the  AHP e x e c u t i v e
c o m m i t t e e  of t h e  b o a r d .  T h e  A d v i s o r y  C o u n c i l  t o  t h e
F H L B a n k - P i t t s b u r g h  a l s o  i s  b r i e f e d  o n  t h e  A H P  a p p l i c a t i o n  a n d
m a y  o f f e r  i t s  o w n  i n s i g h t s  o n  t h e  p r o p o s e d  p r o j e c t s ,  b u t  d o e s  n o t
v o t e  o n  t h e i r  a p p l i c a t i o n s . The AHP execut ive  commit tee  then makes
r e c o m m e n d a t i o n s  o n  t h e  a p p l i c a t i o n s  t o  t h e  f u l l  b o a r d .  The  board
v o t e s  o n  t h e  r e c o m m e n d a t i o n s , a n d  f o r w a r d s  t h e  a p p r o v e d  p r o j e c t s
t o  t h e  F i n a n c e  B o a r d  f o r  f i n a l  a p p r o v a l .

1 .  H F D  h a s  i n d i c a t e d  t h a t  i t  m a y  n e e d  t o  f u r t h e r  c o n f i r m
t h i s  i n f o r m a t i o n  t h r o u g h  s u r v e y i n g  t h e  FHLBanks.

2 .  See  Le t t e r  f rom FHLBank-P i t t sbu rgh  CIO Ca lv in  D .  Bake r  t o
R i c h a r d  T u c k e r , dated December 12, 1991.
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I I .  Discussion

A .  D i r e c t o r s  S h o u l d  N o t  P a r t i c i p a t e  I n ,  o r  A t t e m p t  t o  -
I n f l u e n c e , the AHP or  CIP Process

A c t u a l  o r  a p p a r e n t  c o n f l i c t s  o f  i n t e r e s t  m a y  a r i s e  w h e r e
FHLBank  d i r ec to r6  who  a r e  i nvo lved  i n  spec i f i c  CIP  o r  AHP p ro j ec t s
a l s o  p a r t i c i p a t e  d i r e c t l y  i n  t h e  e v a l u a t i o n  a n d  a p p r o v a l  p r o c e s s
f o r  s u c h  C I P  p r o j e c t s , o r  f o r  such  AHP p ro j ec t s  unde r
c o n s i d e r a t i o n  o r  t o  b e  c o n s i d e r e d  b y  t h e i r  F H L B a n k  d u r i n g  a
p a r t i c u l a r  A H P  r o u n d . C o n f l i c t s  a l s o  m a y  a r i s e  w h e r e  d i r e c t o r s
w h o  d o  n o t  h a v e  a f o r m a l  r o l e  a t t e m p t  t o  i n f l u e n c e  F H L B a n k  s t a f f
i n  t h e  e v a l u a t i o n  a n d  a p p r o v a l  p r o c e s s  b y  a c t i v e l y  a d v o c a t i n g
t h e i r  s p e c i f i c  p r o j e c t s  o f  i n t e r e s t , o r  l o b b y i n g  a g a i n s t  c o m p e t i n g
p r o j e c t s , i n  o r d e r  t o  r a i s e  t h e  A H P  r a n k i n g s  a n d  p r o s p e c t s  f o r
t h e i r  p r o j e c t s .  F a c t  p a t t e r n s  w h i c h  m a y  g i v e  r i s e  t o  a  c o n c e r n
t h a t  a  d i r e c t o r  i s  “ i n v o l v e d ” in  an  AHP o r  CIP  p ro j ec t  such  a s  t o
r a i s e  a c o n f l i c t  o f  i n t e r e s t  o r  t h e  a p p e a r a n c e  o f  a  c o n f l i c t  o f
i n t e r e s t  c a n  i n c l u d e :  (1) h a v i n g  a  p e r s o n a l  f i n a n c i a l  i n t e r e s t  i n
t h e  p r o j e c t ; ( 2 )  h o l d i n g  t h e  p o s i t i o n  o f  d i r e c t o r ,  o f f i c e r  o r
e m p l o y e e  o f  a n  o r g a n i z a t i o n  w h i c h  h a s  a  f i n a n c i a l  i n t e r e s t  i n  t h e
p r o j e c t ; o r  (3 )  hav ing  a  f ami ly  member  who  has  a  f inanc ia l
i n t e r e s t  i n  t h e  p r o j e c t ?

I n  a d d i t i o n , c o n f l i c t s  m a y  a r i s e  w h e r e  d i r e c t o r s  w h o  a r e
invo lved  i n  app roved  AHP o r  CIP  p ro j ec t s  s eek  t o  i n f l uence
d e c i s i o n s  r e g a r d i n g  t h e  i m p l e m e n t a t i o n  o f  s u c h  p r o j e c t s ,  a s
t h r o u g h  i n v o l v e m e n t  i n  t h e  n e g o t i a t i o n s fo r  AHP d i r ec t  subs idy  o r
s u b s i d i z e d  a d v a n c e  a g r e e m e n t s , o r  t h e  s u b s e q u e n t  m o n i t o r i n g  o f  t h e
p r o j e c t s .

F i n a l l y , e v e n  i f  d i r e c t o r s  c o u l d  r e m a i n  i m p a r t i a l  a n d  v o t e
f o r  A H P  o r  C I P  p r o j e c t s  s o l e l y  o n  t h e i r  m e r i t s ,  t h e  a p p e a r a n c e  o f
c o n f l i c t s  o f  i n t e r e s t  m a y  s t i l l  e x i s t .

T h e  a v a i l a b l e  o p t i o n s  f o r  a v o i d i n g  s u c h  c o n f l i c t s  o f
interest, w h i c h  a r e  discussed f u r t h e r  b e l o w ,  i n c l u d e  t h e
f o l l o w i n g : ( 1 )  r e q u i r i n g  t h e  d i r e c t o r s  t o  d i s c o n t i n u e  a n y
i n v o l v e m e n t  i n  a l l  A H P  o r  C I P  p r o j e c t s  o r ,  i n  t h e  a l t e r n a t i v e ,  t o
r e s i g n  f r o m  t h e  FHLBanks’ b o a r d s ; o r  ( 2 )  r e q u i r i n g  t h e  d i r e c t o r s
t o  r e f r a i n  f r o m  p a r t i c i p a t i n g  i n  o r  a t t e m p t i n g  t o  i n f l u e n c e  t h e
e v a l u a t i o n , a p p r o v a l  o r  i m p l e m e n t a t i o n  p r o c e s s  f o r  t h e  C I P
projects, o r  fo r  t he  AHP p ro j ec t s  i n  t he  spec i f i c  AHP r o u n d .

1 .  Res igna t i on  F rom the  FHLBank  Boa rd ;  P roh ib i t i on  On
Invo lvemen t  i n  AHP o r  CIP  P ro j ec t s

3. T h e  t e r m " i n v o l v e d ” is n o t  m o r e  s p e c i f i c a l l y  d e f i n e d  h e r e
b e c a u s e  o f  t h e  d i f f i c u l t y  i n  a n t i c i p a t i n g  e v e r y  p o s s i b l e  f a c t
s i t u a t i o n  w h e r e  a c t u a l  o r  a p p a r e n t  c o n f l i c t s  o f  i n t e r e s t  c a n
a r i s e .



The poten t ia l  fo r  ac tua l  o r  apparen t  conf l ic t s  o f  in te res t  in
the AHP or CIP process can be avoided by requiring director6 who
are i n v o l v e d  in specific AHP or C I P  projects to resign from their
FHLBanks’ boards , or  d iscont inue  the i r  involvement  in  such
project6 if  they do not wish to resign.

However, such a policy could discourage  persons with housing
expertise from serving as FHLBank directors,  contrary to the Bank
Act's recogni t ion  of t he  value of having such persons serve on the
FHLBanks’ b o a r d s .  T h e  FHLBanks’ a b i l i t y  t o  a t t r a c t  s u c h  s p e c i a l l y
q u a l i f i e d  c a n d i d a t e s  f o r  d i r e c t o r s h i p  positions on their  boards
could  thereby  be  s ign i f ican t ly  impai red . Moreover, g iven the
significant involvement of FHLBank staff in the AHP process and
the independent Finance Board review and approval role,  requiring
such action ordinari ly may be too drastic a solution to the
c o n f l i c t s  i s s u e .

2 .  Refraining From Part ic ipat ing In  or  Attempting to
Influence the AHP or CIP Process

Where the board of a F H L B a n k  e x e r c i s e s  a prior approval role
with respect to AHP or CIP projects, t h e  p o t e n t i a l  f o r  c o n f l i c t s
o f  i n t e r e s t  a r i s e s .  There  i s  the  poss ib i l i ty  tha t  dec is ions  of
FHLBank staff and other directors on AHP or CIP projects may be
i n f l u e n c e d  by the i r  knowledge  o f  a part icular  director’s
involvement in an AHP or CIP project. Moreover, e v e n  i f  t h e i r
decisions are not  so influenced, the appearance of such influence
a n d  of  c o n f l i c t s  o f  i n t e r e s t  m a y  s t i l l  e x i s t.

At those FHLBanks whose boards have no formal role in the
evaluation and approval of AHP or CIP applications, the risks of
ac tua l  o r  apparent  conf l ic t6  of  in te res t  a re  much smal le r  than
where the board exercises a prior approval role.  However, a s
d i s c u s s e d  e a r l i e r , even where directors have no voting role with
respect to AHP or CIP funding decisions,  they could nevertheless
exercise influence over the AHP or CIP process by actively
advocat ing to FHLBank staff specific projects in which they a r e
i n v o l v e d , including projects not yet  formally submitted to the
FHLBank for review, and/or lobbying against compet ing  pro jec ts .
S i m i l a r l y , directors who are involved in approved projects could
a t tempt  to  in f luence  the  implementa t ion  of  such  pro jec ts ,  as
through involvement in the negotiation of AHP subsidy agreement6
or  subsequent  moni tor ing  of  the  pro jec ts .

In both instances, directors who are involved in specific AHP
or CIP pro jec ts  should  be  advised  not  to  par t ic ipa te  in  or  a t tempt
to  inf luence  the  eva lua t ion  and  approval  process  for  any  C I P
p r o j e c t s , or AHP projects under consideration or to be considered
in the particular AHP round. In the case of FHLBank board prior
approval of AHP or CIP projects,  the directors should recuse.
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themselves from voting on such projects.’  Directors who a r e
involved in approved AHP or CIP projects also should be advised
not  to  par t ic ipa te  in  or  a t tempt  to  in f luence  the  implementa t ion
process  for  such  pro jec t s .

By ref ra in ing  f rom par t ic ipa t ing  in  or  a t tempt ing  to
inf luence  the  eva lua t ion , approval and implementation process for
AHP and CIP projects, the FHLBank directors should avoid the
poten t ia l  fo r  conf l ic t s  o f  in te res t  o r  the  appearance  of  conf l ic t s
o f  i n t e r e s t .  In  addi t ion , the Finance Board's f ina l  independent
review and approval of the FHLBanks’  AHP recommendations adds
another  s ign i f ican t  layer  of  pro tec t ion  f rom poten t ia l  conf l ic t6
of interest  at  the FHLBank level.

B. Conflict  of Interest  Standards Applicable to Finance
Board Directors and Advisory Council Members

1. Finance Board Directors

As with the requirements for FHLBank boards, the Bank Act
recognize6 the value of having persons serve as Finance Board
directors who have backgrounds in housing. S p e c i f i c a l l y ,  s e c t i o n
2A of the Bank Act provides that  the appointed directors of t h e
Finance Board shall be from among persons with extensive
experience or training in housing finance or with a commitment to
provid ing  spec ia l ized  hous ing  cred i t .  12 U . S . C .  S 1422a(h)(2)(A).
S e c t i o n  2A also requires that  at  least  one director of the Board
be chosen from an organization representing consumer or community
in te res t s  in  banking  serv ices ,  c red i t  needs h o u s i n g  o r  f i n a n c i a l
consumer protections.  I d .  a t  S 1422a(h)(2)(B). The Finance
Board’s  communi ty  interest director,  Will iam Perkins,  currently is
involved in approved AHP projects through his housing finance
o r g a n i z a t i o n , Wisconsin Partnership for Housing Development, Inc.
(“Wiscons in  Par tnersh ip“) .

The Federal  Government has provided useful guidance in the
area of AHP conflicts  of interest  for the Finance Board.
S p e c i f i c a l l y , the OGC has approved a recusal policy for F i n a n c e
Board Director Perkins.  Director Perkins has agreed to recuse
himself from participation by vote, discussion recommendat ion  o r
advice on the merits of any AHP application forwarded by the
FHLBank-Chicago in which Wisconsin Partnership has an interest
t h a t  g o e s  b e f o r e  t h e  B o a r d  f o r  a p p r l. pproval. See Ethics Agreement

4. The OGE has approved a similar AHP recusal policy for
Finance Board Director William Perkins See discussion in
I I .B  i n f r a .  We have been advised by DBD staff that a
s imi la r  recusa l  o l icy  a l so  i s  fo l lowed by  e lec t ive  d i rec tors
at a number of FHLBanks, when members apply to the FHLBanks
f o r  advances At the end of each month, the FHLBank's board
is asked to ratify the advances made to members during that
month. Those elective directors whose members received
advances  recuse  themselves  f rom the  ra t i f ica t ion  vote .
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Memorandum from William C. Perk ins  to  Arnold  In t ra te r ,  da ted
August 16, 1990.

Thus, the recommended restrict ions on part icipation and
influence for FHLBank directors would be in accordance with OGC's
conf l ic t  o f  in te res t  po l icy  for  F inance  Board  Direc tor  Perk ins .

2. Advisory Council Members

T h e  p o t e n t i a l  f o r  c o n f l i c t s  of  in te res t  a l so  a r i ses  as  a
result of the role of the Advisory Councils in the AHP. Sec t ion
10( j)(II) of the Bank Act and the Finance Board’s implementing
regulations provide that  the Advisory Councils shall  advise the
FHLBanks on the utilization of AHP advances for low- and
modera te- income hous ing  programs and needs  in the district. 12
U . S . C .  5 1430(j)(II). Conflicts  of interest  may arise where
Advisory Council members who are personally involved, or w h o s e
organiza t ions  a re  involved , in specific AHP projects also offer
advice to the FHLBanks on the proposed projects.

S i m i l a r l y , conflicts may arise where Advisory Council members
who are personally involved, or whose organizations are involved,
in  spec i f ic  c ip  pro jec ts  a t tempt  to  in f luence  the  eva lua t ion ,
approval or implementation process for such projects.

By requiring that members of the Advisory Council be “persons
drawn from community and nonprofit  organizations actively involved
in providing or promoting low- and moderate-income housing,” the
Bank Act recognizes the value of having persons serve the FHLBank
System who have backgrounds in housing. See id.  Requiring
Advisory Council members who are involved in specific AHP or CIP
pro jec ts  to  res ign  f rom the i r  Counci l s ,  o r  d i scont inue  the i r
involvement in such projects if  they do not wish to resign, would
discourage persons with housing expertise from serving as Advisory
Council members.

As with FHLBank directors, Advisory Council members who are
personal ly  involved , or whose organizations are involved, in
specific pending or approved AHP or CIP projects should be advised
not  to  par t ic ipa te  in  or  a t tempt  to  in f luence  the  eva lua t ion ,
approval or implementation process for such p r o j e c t s .

cc: Beth L. Climo


