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Dear Mr. Pollard,

The Center for Law, Energy & the Environment at UC Berkeley School of Law
respectfully submits these comments in response to the Proposed Rule published by the Federal
Housing Finance Agency (“FHFA”), “Mortgage Assets Affected by PACE Programs,” RIN
2590-AA53, 77 Fed. Reg. 3959 (Jan. 26, 2012).

Property-Assessed Clean Energy (“PACE”) programs allow local governments to finance
renewable energy systems and energy and water efficiency retrofits for their residents by using
longstanding property assessment powers. Because Fannie Mae and Freddie Mac (together, the
regulated “Enterprises”) guarantee or own approximately half of all residential mortgages
nationwide, this rule will have a significant impact on residential PACE programs across the
nation.

In our view, there is serious question as to whether the Agency’s Proposed Rule would
survive judicial review on the record as it currently stands. A reviewing court would be troubled,
in our opinion, by the failure of the Agency to consider important material in the record or to
elaborate its justifications for rejecting important arguments that favor the third risk-mitigation
alternative.

A more legally defensible decision would be to adopt the third risk-mitigation alternative
as the Final Rule: allow the Enterprises to consent to first-lien PACE obligations that satisfy the
key underwriting standards set forth in H.R. 2599, the PACE Assessment Protection Act of 2011.
We urge FHFA to carefully consider the existing evidence of economic and community benefits
from PACE programs, and adopt the third risk-mitigation alternative as its Final Rule.



l. Introduction

The Center for Law, Energy & the Environment (“CLEE”) is an academic research center
at UC Berkeley School of Law. CLEE’s mission is to develop pragmatic law and policy
solutions to the most pressing environmental and energy issues at the state, national and local
levels. CLEE also serves an important convening and consensus-building role, bringing
together environmental and energy law policymakers, legal practitioners, business leaders, non-
profits, students, and academic experts to develop solutions to environmental and energy
challenges.

One of CLEE’s priority research areas is advancing the transition to renewable energy in
California and nationwide. CLEE recently published reports on meeting the California
Governor’s goals for securing 12,000 megawatts of distributed generation by 2020, the statewide
benefits of net metering, and legal uses of California’s cap-and-trade auction proceeds.

CLEE has reviewed the comment letters submitted in this rulemaking to-date, the
empirical studies cited by these commenters, and H.R. 2599, the bi-partisan “PACE Assessment
Protection Act of 2011.” CLEE urges FHFA to adopt the third risk-mitigation alternative as set
forth in its Proposed Rule.

Il.  Background

Property Assessed Clean Energy (PACE) is a bipartisan state and local government
program that allows property owners to obtain upfront funding for energy efficiency retrofits
from their local government, and repay these costs over a period of years through annual
assessments on their property tax bill. If a homeowner sells his or her property, the PACE
assessment and property improvements transfer to the new owner.

Residential and commercial buildings account for almost 39 percent of total U.S. energy
consumption and 38 percent of U.S. carbon dioxide (CO,) emissions.! Therefore, retrofitting
buildings to reduce energy consumption is a critical step in addressing climate change, with the
added benefits of cutting utility bills, reducing reliance on fossil fuels, and creating local jobs.

Residential PACE programs—at issue in this rulemaking—solve two of the most
substantial barriers to homeowners installing energy-saving upgrades: significant up front capital
and uncertainty as to the period of homeownership. Since 2009, twenty-seven states and the
District of Columbia have enacted PACE programs.

Residential PACE programs nationwide have been effectively halted due to public
pronouncements by FHFA and the enterprises it manages, Fannie Mae and Freddie Mac
(hereinafter “the Enterprises”).? In a July 6, 2010 Statement, FHFA stated that the first liens
created by residential PACE programs posed “significant risk” to lenders, servicers, and

1 U.S. Department of Energy (DOE), 2008 Buildings Energy Data Book at 31, 38, 50. Prepared for the
DOE Office of Energy Efficiency and Renewable Energy by D&R International (2008).

% The FHFA Statement and this rulemaking affect residential properties only. Mortgages on commercial
properties are not purchased by Fannie Mae and Freddie Mac and are unaffected by this rulemaking.



mortgage security holders.®> FHFA directed that the Enterprises “undertake prudential actions to
protect their enterprises,” including ensuring that loan covenants require approval/consent for
any PACE loans, and tightening borrower debt-to-income ratios. Following FHFA’s statement,
in August 2010, Fannie Mae and Freddie Mac announced to lenders that they would not purchase
any mortgages originated on or after July 6, 2010 which were secured by properties encumbered
by a PACE lien.* FHFA issued a Directive on February 28, 2011, instructing the Enterprises to
“continue to refrain from purchasing mortgage loans secured by properties with outstanding first-
lien PACE obligation.” These actions effectively thwarted residential PACE programs
throughout the country.

Several parties nationwide filed lawsuits challenging these Agency actions, including the
State of California, several California counties, municipalities, and the Sierra Club.® Co-plaintiff
Sonoma County moved for a preliminary injunction requiring FHFA to institute a notice and
comment period regarding its July 2010 letter, in order to comply with the Administrative
Procedure Act (“APA”). A Northern District of California court granted the California plaintiffs'
request for a preliminary injunction requiring FHFA, without changing its current policy, to
proceed with a public notice and comment process concerning its PACE pronouncement.” In an
August 8, 2012 summary judgment order, the Northern District of California court held that
FHFA must follow the notice and comment process, as FHFA’s statements and directives on
PACE obligations amounted to substantive rulemaking.®

On June 15, 2012, FHFA released its Proposed Rule. The Proposed Rule would maintain
FHFA’s prior position on PACE programs, and provides that:

1. The Enterprises shall immediately take such actions as are necessary to secure and/or
preserve their right to make immediately due the full amount of any obligation
secured by a mortgage that becomes, without the consent of the mortgage holder,
subject to a first-lien PACE obligation;

2. The Enterprises shall not purchase any mortgage that is subject to a first-lien PACE
obligation; and

3. The Enterprises shall not consent to the imposition of a first-lien PACE obligation on
any mortgage.®

® FHFA Statement on Certain Energy Retrofit Loan Programs (July 6, 2010), available at
http://www.fhfa.gov/webfiles/15884/PACESTMT7610.pdf.

* Freddie Mac, Bulletin: Mortgages Secured By Properties With An Outstanding Property Assessed Clean
Energy (PACE) Obligation (Aug. 31, 2010), available at
http://www.freddiemac.com/sell/guide/bulletins/pdf/bl11020.pdf.

® Letter from Alfred M. Pollard, FHFA (Feb. 28, 2011) to General Counsels of Fannie Mae and Freddie
Mac Re: PACE Programs. On file with author.

® The California cases have been consolidated.

" People of State of California ex rel. Harris v. Federal Housing Finance Agency, 2011 U.S. Dist. LEXIS
96235 (N.D. Cal. Aug. 26, 2011).

8 See People of State of California v. Federal Housing Finance Agency, Order Granting Plaintiffs’ Cross-
Motion for Summary Judgment, Docket No. 168, Document 194, at *38 (Aug. 9, 2012).

® Federal Housing Finance Agency, Mortgage Assets Affected by PACE Programs, RIN 2590-AA53, 77
Fed. Reg. 3959, 36107 (Jan. 26, 2012) [hereinafter “FHFA Proposed Rule”].



FHFA also set forth three “risk-mitigation alternatives,” described by the Agency as “alternative
means of mitigating the financial risks that first-lien PACE programs would otherwise pose to
the Enterprises.” The three alternatives are:

1. Repayment of the PACE obligation is irrevocably guaranteed by a qualified insurer, with
guarantee triggered by any default or foreclosure.

2. The PACE lien satisfies protective standards set by FHFA, including limiting the PACE
obligation to no greater than $25,000 or 10% of the fair market value of the underlying
property, whichever is lower; combined loan-to-value ratio of no more than 65%;
borrower’s debt-to-income ratio no greater than 35%; borrower’s FICO credit score not
lower than 720; and the Enterprises are to treat a home purchaser’s prepayment of an
existing first-lien obligation as an element of the purchase price in determining loan
amounts and applying underwriting criteria.

3. The Enterprises may consent to first-lien PACE obligations that satisfy the key
underwriting standards set forth in H.R. 2599, the PACE Assessment Protection Act of
2011. These standards require, among other provisions'®:

* Minimum equity. Homeowners must have at least 15% equity in the home;

e Limited size. PACE assessments are capped at 10% of the value of the home;
 Past performance criteria. Homeowners must be current and on-time with tax and
mortgage payments;

» Audit and evaluation. Projects require an approved energy audit to ensure that only
cost-effective energy efficiency projects are undertaken, and that any improvements
funded by PACE are expected to be affixed to the property for the useful life of the
improvement based on measures approved by the Department of Energy;

* Clear title. There may be no liens, bankruptcy, or defaults on the property;

* Non-acceleration. PACE assessments may not accelerate upon foreclosure;

» Savings-to-investment ratio. The total energy and water cost savings during the
useful lives of the improvements must be expected to exceed the total cost of to the
property owner and property owner’s successors; and

e Time limit. The maximum term of the PACE assessment may be no longer than the
shorter of (a) 20 years from inception, or (b) the weighted average expected useful life of
the PACE improvement(s).

A substantial majority of the comment letters submitted in this rulemaking at the Advance
Notice stage are supportive of PACE programs and urge that FHFA rescind its Directive.™
Many of the comments favor of the third risk-mitigation alternative, adopting H.R. 2599’s
underwriting standards.

© PACE Assessment Protection Act of 2011, H.R. 2599, 112" Cong., 1% Sess. (2011), available at
http://www.gpo.gov/fdsys/pkg/BILLS-112hr2599ih/pdf/BILLS-112hr2599ih.pdf.

! These comments can be viewed at http://www.fhfa.gov/Default.aspx?page=89 (1/26/2012 “Mortgage
Assets Affected by PACE Programs™).



I11. Legal Standard Under the Administrative Procedure Act

Any regulations issued by FHFA pursuant to its general regulatory authority must comply
with the APA’s requirements for notice and comment.*? In addition, the Agency must satisfy the
“arbitrary and capricious” standard upon judicial review, which requires the Agency to consider
all evidence at its disposal, consider alternatives to a flat ban on the program, and demonstrate a
rational connection between the facts it found and the choice it made.** While courts generally
offer significant deference to an agency’s technical expertise, they do review closely whether the
agency properly analyzed the evidence and alternatives presented.

The Supreme Court explained the APA’s standard of review in Motor Vehicle
Manufacturers’ Association of the United States v. State Farm Mutual Automobile Insurance
Company, 463 U.S. 29 (1983). In State Farm, the Supreme Court found that the agency in
question, the National Highway Traffic Safety Administration (NHTSA), had been too quick to
dismiss the safety benefits of automatic seatbelts and failed to consider the alternative of
requiring air bags, alone. The Court held that the agency acted arbitrarily and capriciously in
revoking the requirement that new motor vehicles be equipped with passive restraints to protect
the safety of the occupants, and the agency failed to present an adequate basis and explanation
for rescinding this requirement.** The Court stated that the agency must examine the relevant
data and articulate a satisfactory explanation for its action including a “rational connection
between the facts found and the choice made.”*

Pursuant to the APA’s requirements, FHFA must solicit and consider existing evidence
on the potential risks and benefits of PACE. The Agency cannot rely on unsupported
assumptions that PACE poses financial risks to the Enterprises. This is especially important in
light of the evidence that homeowners who receive PACE funding for qualified improvements
have been found to be less likely to default on their mortgages than other borrowers, and that
homes with energy efficiency upgrades sell for a premium over homes without such
improvements.*

In addition, FHFA must consider all relevant alternatives to a flat ban of PACE programs
nationwide. Pursuant to State Farm, the Agency does not have discretion to ignore apparently
reasonable courses of action without offering a satisfactory explanation and engaging in analysis.
FHFA must assess the three risk-mitigation alternatives presented in its Proposed Rule, as well
as other viable options for minimizing any alleged risks to the Enterprises caused by PACE
programs, such as operating pilot programs in select cities nationwide in order to gather
additional relevant data.” As articulated below, we believe the most reasonable course of action
is adopting the third risk-mitigation alternative.

212 U.S.C. § 4526(b); 5 U.S.C. § 553(c).

13 gee 5 U.S.C. §706(2)(A); Motor Veh. Mfrs. Ass'n v. State Farm Ins., 463 U.S. 29, 44 (1983).
' State Farm, 463 U.S. at 41-43.

>1d. at 43 (citing Burlington Truck Lines v. United States, 371 U.S. 156, 168 (1962)).

18 This evidence is explained in Part \VV of these comments.

17 See FHFA Proposed Rule, 77 Fed. Reg. at 36109.



IV. Legal Precedent for PACE as a Land-Secured Assessment District

A number of states have PACE-specific laws that allow municipalities to create special
assessment districts for the purpose of financing homeowners’ upfront costs for energy
efficiency improvements. Special assessments, however, are not a new concept. Most states,
including California, had statutes in place prior to the development of PACE that allow
municipalities to create special assessment districts for the purpose of improving local
infrastructure and protecting community health.*® As of 2007, there were 37,000 special
assessment districts in the United States.™

The FHFA Statement, which effectively halted PACE programs throughout the country,
stated that: “First liens established by PACE loans are unlike routine tax assessments and pose
unusual and difficult risk management challenges for lenders, servicers and mortgage securities
investors. The size and duration of PACE loans exceed typical local tax programs and do not
have the traditional community benefits associated with taxing initiatives.”? In its Advance
Notice of Proposed Rulemaking (“ANPR”), FHFA again distinguished PACE liens from
traditional assessments by stating that PACE liens are “voluntary - homeowners opt in.”** And
in its Proposed Rule, FHFA states that PACE programs are different because they involve a
“single property,” rather than a community-wide benefit that homeowners cannot opt out of.

Contrary to FHFA'’s statements, PACE utilizes a form of municipal financing that has
been in existence for more than a century, and the size, duration, and community-wide benefits
provided by PACE programs are firmly in line with long-standing local assessment powers.
Special assessment districts have a long tradition in the United States extending back at least 100
years.?® Special assessments have been applied to finance a wide array of public improvements
ranging from sidewalks, curbs, sewers, seismic upgrades on private property, septic upgrades,
business improvements, security improvements, and street lights. In addition, state statutory
frameworks frequently structure assessment districts to have priority lien status over preexisting
mortgages.”*

18 See, e.g., Cal. Gov’t Code §§ 53311-53368.3 (West 2008); Cal. Pub. Res. Code §§ 26500-26654 (West
1997) (geologic hazard abatement districts); Improvement Act of 1911, Cal. Sts. & High. Code §§ 5000-
5026; 5180-5182; 5341-5344; 5450-5488; 5600-5602; 5896.1-5896.17 (2009); Consolidated Local
Improvements Law, Nev. Rev. Stat. Ann. §8271.010 -271.025; 271.040-271.050; 271.265 (2010).

19 See U.S. Census Bureau, Local Governments and Public School Systems by State: 2007, available at
http://www.census.gov/govs/cog/GovOrgTab03ss.html. Data from 2007 is the latest available; 2012 data
is currently being collected.

% press Release, Federal Housing Finance Agency, FHFA Statement on Certain Energy Retrofit Loan
Programs (July 6, 2010) [hereinafter “FHFA PACE Statement”], available at
http://www.fhfa.gov/webfiles/15884/PACESTMT7610.pdf.

2! Federal Housing Finance Agency, Mortgage Assets Affected by PACE Programs, Advance Notice of
Proposed Rulemaking, 77 Fed. Reg. 3959, 3960 (Jan. 26, 2012).

22 FHFA Proposed Rule at 36105.

%% See German Sav. & Loan Soc'y v. Ramish, 138 Cal. 120 (1902) (upholding priority of assessment lien
for street improvements over preexisting mortgage).

% See, e.g., Cal. Gov’t Code §§ 53311-53317.5 (West 2005); Cal. Pub. Res. Code §§ 26500-26654 (West
1997) (geologic hazard abatement districts); Improvement Act of 1911, Cal. Sts. & High. Code 8§88 5000-
5026; 5180-5182; 5341-5344; 5450-5488; 5600-5602; 5896.1-5896.17 (2009); Consolidated Local



Moreover, it was the FHFA and Enterprises’ practice to allow these special assessments
to proceed and take first-lien status over preexisting mortgages, without the need for rigorous
underwriting criteria. The Department of Energy (DOE) Guidelines for Pilot PACE Financing
Programs, written in 2010 prior to FHFA’s pronouncement on PACE, expressly set out to
provide underwriting criteria for PACE financing that would be “significantly more rigorous
than the underwriting standards currently applied to land-secured financing districts.”® H.R.
2599 expands upon these DOE guidelines and best practices. Therefore, the Agency’s rejection
of PACE programs—even with H.R. 2599’s underwriting criteria—is a notable departure from
its prior acceptance of land-secured financing districts.

Similarly, the duration of the assessment does not make PACE programs more risky than
other traditional land-secured assessments, which can range from ten to fifty years. H.R. 2599’s
underwriting standards limit the duration of PACE programs to no more than twenty years or the
weighted average expected useful life of the PACE improvement or improvements, whichever is
shorter.® Many existing state programs codify this time limit.?” In addition, PACE assessments
run with the property, and properly structured PACE legislation, such as California’s PACE law,
does not accelerate the entirety of the PACE financing in the event of default. Only delinquent
assessment payments would become due immediately, and the remainder of the assessment
would be passed on to next homeowner. Given these restrictions—required by alternative
three—PACE improvements should pose no more risk to lenders and loan servicers than other
traditional, historically accepted tax assessments that have first lien status. In fact, properly
structured PACE programs should actually decrease risk to the Enterprises because they are
designed to reduce net costs to the homeowner.

FHFA’s attempt to distinguish PACE assessments by stating that they “do not have the
traditional community benefits associated with taxing initiatives” is likewise unavailing.”®
PACE programs provide similar local, community-wide benefits that other public-purpose tax
liens do for services such as sewers, streets, and lighting. Energy and water efficiency upgrades
and local renewable energy generation provide local community benefits such as:

* Reduced energy consumption;

* Increased water conservation from water efficiency upgrades;

* Reduced air pollution and particulate matter produced by fossil-fuel power plants,
which provides community-wide health and environmental benefits;

* Reduced greenhouse emissions, which may assist cities in meeting GHG-reduction
goals;

Improvements Law, Nev. Rev. Stat. Ann. §8271.010 -271.025; 271.040-271.050; 271.265 (2010); Or.
Rev. Stat. Ann. 8§ 223.001; 223.114 -223.117; 223.230; 223.235 (2011).

%> U.S. Department of Energy, Guidelines for Pilot PACE Financing Programs (2010) at 1 [hereinafter
DOE PACE Guidelines], available at http://
www1.eere.energy.gov/wip/pdfs/arra_guidelines_for_pilot_pace programs.pdf.

*H.R. 2599 at 18.

%7 See, e.g., California Assembly Bill 811 (Cal. Stats. 2008, ch. 159), Cal. Streets & Hwys Code §
5898.12.

%8 FHFA PACE Statement.



» Creation of new jobs in renewable energy, installation, and energy efficiency within
the community itself;

» Lower energy and utility bills, especially where net-metering is available; and

* Increased energy grid security, benefitting the community by minimizing disruptions
caused by transmission line or power plant outages.

Finally, the “opt-in” component of PACE programs is simply immaterial, as many land-
secured assessments are voluntary. Examples include the City of Torrance, California, which
funded voluntary seismic retrofits,” and the Massachusetts Community Septic Program, which
encouraged homeowners to voluntarily upgrade their septic systems by applying for local
government financing.*® Many of the comments submitted in this rulemaking describe other
voluntary or “opt-in” land-secured assessments that pre-date FHFA’s current rejection of PACE
programs. Indeed, it seems counterintuitive that the Agency points to this feature as a negative
characteristic of PACE programs, as it later states that PACE programs’ “rapid proliferation”
increases the magnitude of risk that they present to the Enterprises. Because these programs are
voluntary or “opt-in,” they may attract more informed property owners whom FHFA admits may
be less likely to default on their PACE obligations and mortgage payments. In addition, the
“opt-in” feature protects homeowners and lenders by allowing those who benefit from lower
energy bills to incur the cost of the improvements, and by structuring the improvements to have a
savings-to-investment ratio greater than one.

In sum, PACE has the same characteristics as traditional land-secured assessment
districts in the United States. Longstanding local government authority provides that
communities may create such assessment districts in order to finance health, environmental, or
property-related improvements. The PACE underwriting standards set forth in H.R. 2599, as
well as the “best practices” articulated in DOE’s PACE Guidelines, are designed to ensure that
PACE programs preserve local government authority to control local energy and water
resources, air quality, and job creation, while reducing risk to FHFA and the Enterprises it
regulates. This guidance should be carefully considered by FHFA before maintaining its blanket
prohibition on PACE programs, especially in light of the existing positive evidence from PACE
and the absence of negative data showing any “unacceptable level of risk” posed by these
programs.

V. Relevant Data on Home Values and Default Rates Demonstrates that PACE Programs
Provide Economic Benefits to Homeowners and Mortgage Holders, Rather Than
Create Any Increased Risk

In its 2010 statements and Advance Notice of Proposed Rulemaking, FHFA repeatedly
comments that PACE programs “pose unusual and difficult risk management challenges,” and
“[PACE] programs present significant safety and soundness concerns.” However, FHFA lacks
concrete data that demonstrates this increased risk. Rather, the data before us shows that PACE

2 california Office of Emergency Services, Bay Area Regional Earthquake Preparedness Project, Seismic
Retrofit Incentive Programs: A Handbook for Local Governments, Part Six 47-48 (1992), available at
http://abag.ca.gov/bayarea/egmaps/incentives/.

% Massachusetts Department of Environmental Protection, Community Septic Management Program
(2005), available at http://www.mass.gov/dep/water/wastewater/onsite.htm#comm.



programs have lower than average default rates, and that homes with energy efficiency upgrades
or renewable energy systems sell for a premium over homes without such upgrades. To the
extent FHFA considers this evidence inconclusive, it should work with DOE and other interested
stakeholders to test its currently unsupported hypothesis by allowing PACE programs to proceed
with H.R. 2599’s underwriting criteria in place. To simply assume that PACE programs pose
this risk without any data to support this conclusion contravenes the very purpose of the APA’s
notice and comment process.

First, data shows that homeowners who install energy efficiency improvements or
renewable energy generators are likely to increase the value of the property, benefitting lenders,
loan servicers, local communities and homeowners. Relevant studies include:

A 2011 Lawrence Berkeley National Laboratory assessment of 72,000 homes showing an
average $17,000 sales price premium for homes with photovoltaic systems™";

* A 2011 study published in the Journal of Sustainable Real Estate finding that homes with
ENERGY STAR ratings sell for $8.66 more per square foot than comparable homes
without this rating®*; and

AlJuly 2012 UCLA and UC Berkeley report finding an estimated a 9% price premium for
ENERGY STAR certified California homes relative to similar homes that are not
certified.®

*  An August 2012 study in the European Economic Review surveyed a large sample of
homes in the San Diego and Sacramento, California areas to compare the sales value of
homes with solar panels relative to comparable homes without solar panels. The study
found that solar panels are capitalized at roughly a 3.5% premium, after controlling for
flexible neighborhood price trends. This corresponds to a predicted $22,554 increase in
price for the average home sale with solar panels installed.**

In contrast to this data and analysis, there is no data cited in the Advance Notice of Proposed
Rulemaking or Proposed Rule that supports the position that PACE projects may decrease home
values.

Second, most PACE programs are designed to save homeowners money by reducing
utility bills by a greater amount than is spent on the PACE assessment. Indeed, alternative three
in this rulemaking would require this. Thus, these homeowners will be in a better position to pay
off their mortgages if this alternative is adopted. The data currently available shows that a

%1 Ben Hoen, et. al., An Analysis of the Effects of Residential Photovoltaic Energy Systems on Home Sales
Prices in California, Lawrence Berkeley National Laboratory (April 2011), available at
http://newscenter.lbl.gov/news-releases/2011/04/21/bright-spot-for-solar/.

%2 Bryan Bloom, et. al., Valuing Green Home Designs: A Study of Energy Star Homes, 3 Journal of
Sustainable Real Estate, No. 1 at 109 (2011), available at
http://www.costar.com/uploadedFiles/JOSRE/JournalPdfs/06.109_126.pdf.

3 Matthew Kahn and Nils Kok, The Value of Green Labels in the California Housing Market, UC
Berkeley and UCLA (July 2012), available at http://www.corporate-
engagement.com/files/publication/KK_Green_Homes_071912.pdf.

% Dastrup, et.al., Understanding the Solar Home Price Premium: Electricity Generation And “‘Green’’
Social Status, European Economic Review 56 (2012) 961-973.



positive correlation exists between homes with energy efficiency improvements and lower
default and delinquency rates.

Data submitted to PACENow from PACE programs in Sonoma County (CA), Boulder
County (CO), and Babylon (NY) shows that of 2,723 properties with PACE liens there have
been 24 defaults, translating to a default rate of .88 percent.* In comparison, the national
percentage of mortgage loans in foreclosure at the end of the fourth quarter 2011 was 4.38
percent.*®* Sonoma County’s letter in this rulemaking describes its program data in more detail,
and shows that year after year, PACE assessment mortgage and tax delinquency rates were
significantly lower than the County’s overall mortgage and tax delinquency rates.

Finally, in addition to evidence showing property value increases and lower default rates,
PACE programs also provide economic benefits to local communities and the United States.
One study by EcoNorthwest concluded that $4 million in total PACE project spending can
generate $10 million in gross economic output, $1 million in combined Federal, State and Local
tax revenue, and 60 jobs.*” Another study conducted in 2011 by the DOE on the economic
impacts of the Boulder County Climate Smart (PACE) Loan Program found that $9 million spent
on energy efficiency or renewable energy projects on 598 homes contributed, statewide, to more
than $7 million in earnings, approximately $20 million in total economic activity, and the
creation of roughly 125 short-term jobs.*

In short, PACE programs are designed to increase a property’s value and to reduce risks
to homeowners and lenders. In addition, these programs provide valuable community health,
environmental and economic benefits. While we may need more data to assess the effect of
energy efficiency upgrades across wide markets and different residential price points, the data we
currently have on home values and quantitative risk to the Enterprises supports the continuation
of PACE programs. A reasonable approach would be to allow these programs to continue as
they are, or to require programs to adopt the underwriting standards set forth in H.R. 2599 for an
additional layer of protection against any real or perceived risk.

V1. Conclusion

Climate change and dependence on fossil fuels are two of the most pressing and complex
issues of our time. These challenges will not be easily overcome, especially without innovative
approaches to reducing energy consumption. Residential PACE programs are a promising tool
to reduce energy consumption and provide community health and economic benefits.

% PACENow Comment Letter to FHFA (March 25, 2012) at 9, available at
http://www.fhfa.gov/webfiles/23780/348_PACENow.pdf.

% Mortgage Bankers Association, Press Release: Delinquencies and Foreclosures Decline in Latest MBA
Mortgage Delinquency Survey (Feb. 16, 2012), available at
http://www.mortgagebankers.org/NewsandMedia/PressCenter/79827.htm.

3" EcoNorthwest, Economic Impact Analysis of PACE (April 2011), available at http://pacenow.org/wp-
content/uploads/2012/08/EcoNorthwest-Economic-Analysis-of-PACEL.pdf.

% U.S. Department of Energy, National Renewable Energy Laboratory, “Economic Impacts from the
Boulder County, Colorado, ClimateSmart Loan Program: Using Property-Assessed Clean Energy
Financing,” July 2011, available at http://ww.nrel.gov/docs/fyl11osti/52231.pdf.
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Berkeley Law’s Center for Law, Energy & the Environment maintains that FHFA,
through the third risk-mitigation alternative, can ensure that eligibility requirements for
homeowners in residential PACE programs conform to standards that extend additional
protection to mortgage lenders and the Enterprises. This additional layer of protection may not
even be necessary, as the data before us demonstrates that some PACE programs actually reduce
risk to lenders and mortgage holders. Nevertheless, the underwriting standards set forth in in
H.R. 2599 should mitigate any concerns that FHFA had with previous PACE programs.

Finally, we encourage FHFA to meet with DOE and other interested stakeholders to set a
methodology for data collection and reporting by participating states and municipalities. Thank
you for this opportunity to comment on FHFA’s Proposed Rule.

Sincerely,
Jayni Foley Hein
Executive Director

Center for Law, Energy & the Environment
UC Berkeley School of Law

Attachments [Note: Additional materials cited have been submitted under separate cover.]
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Chapter 1 contains energy consumption, expenditures, environmental impacts, and
economic data related to the Buildings Sector. There is also some data from the former
Quad Equivalents chapter. A new data section, Embodied Energy of Building
Assemblies, contains data on energy used during the life-cycle of building materials.

The following pieces of information give some insight into general trends in the
Buildings Sector:

e Electricity energy consumption in the sector is increasing. Natural gas and
petroleum energy consumption are declining.

e Less than 2 percent of annual Buildings Sector energy consumption is from
renewable energy, each year from 1997 through 2030.

e In 2006, the Residential Sector consumed 37 percent of all electricity produced in
the United States. The Commercial Sector consumed 36 percent.

e Space heating is the largest energy end-use in the Buildings Sector. In 2006, it
was 34 percent of site energy and 20 percent of primary energy.

e From 2006 through 2030, space heating, lighting, and space cooling are the top
three energy end-uses (as a percentage of primary energy). Water heating and
electronics are the next top two end-uses.

o Aggregate energy expenditures will have doubled from 1980 to 2030; the increase
is 28 percent from 2006 to 2030.

e FElectricity expenditures make up 67 percent of total Buildings Sector energy
expenditures in 2006; in 2030, electricity expenditures are up to 70 percent.

e From 2006 to 2030, Buildings Sector electricity expenditures increase 34 percent
to a total of $353 billion. Natural gas increases 19 percent to a total of $112
billion. Petroleum increases 5.5 percent to a total of $36 billion.

e The average price of electricity in the Residential Sector in 2006 was 10.4 cents
per kWh; 9.5 cents per kWh for the Commercial Sector.

e Space heating, lighting, and space cooling are the top three energy end-use
expenditures.

e New buildings construction is $785 billion in 2006. Building improvements and

repairs is $438 billion.
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Carbon dioxide emissions by utilities generating, transmitting, and distributing
electricity drives the Buildings Sector carbon dioxide emissions.

The Buildings Sector percentage of carbon dioxide emissions increases from 38
percent in 2006 to 43 percent in 2030. Emissions in 1980 were 33 percent.

World carbon dioxide emissions increased 1.9 percent per year from 1990 through
2005. Emissions are projected to increase 2.1 percent per year from 2005 to

2010.
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Buildings Energy Data Book: 1.1 Buildings Sector Energy Consumption September 2008

111 U.S. Residential and Commercial Buildings Total Primary Energy Consumption (Quadrillion Btu and Percent of Total)
Electricity Growth Rate
Natural Gas Petroleum (1) Coal Renewable(2) Sales Losses Total TOTAL (2) 2006-Year
1980 752 28% 3.04 11% 015 06% 0.87 3.3% 4.35 10.51 14.86 56.2% 26.43 100% -
1990 722 24% 236 8% 0.15 0.5% 0.74 24% 6.01 13.92 19.93 65.6% 30.41 100% -
2000 835 22% _2.32_6% 010 03% 063 17%_802 1826_ _  26.28 69.8% 37.68 100% _ _ - _
2006 742 19% 193 5% 0.09 0.2% 0.58 1.5% 9.05 19.70 (3) 28.75 74.2% 38.77 100% -
2010 7.99 19% 1.95 5% 0.09 02% 062 15% 9.67 20.71 30.38 74.0% 41.04 100% 1.4%
2015 846 20% 2.00 5% 0.09 02% 0.61 1.4% 10.22 21.59 31.81 74.0% 42.97 100% 1.1%
2020 8.77 19% 2.01 4% 0.09 02% 0.61 1.3% 10.92 23.04 33.96 74.7% 45.45 100% 1.1%
2025 8.98 19% 1.99 4% 0.09 02% 0.61 1.3% 11.68 24.44 36.11 75.6% 47.78 100% 1.1%
2030 9.11 18% 1.97 4% 0.09 02% 0.61 1.2% 1250 25.82 38.32 76.5% 50.10 100% 1.1%

Note(s): 1) Petroleum includes distillate and residual fuels, liquefied petroleum gas, kerosene, and motor gasoline. 2) Includessite -marketed
and non-marketed renewable energy. 3) 2006site -to-source electricity conversion = 3.18.

Source(s): EIA, State Energy Data 2005: Consumption, February 2008, Tables 8-12, p. 18-22 for 1980-2005; and EIA, Annual Energy Outlook 2008,
Mar. 2008, Table A2, p. 117-119 for 2006-2030 and Table A17, p. 143-144 for non-marketed renewable energy.

1.1.2 U.S. Buildings Site Renewable Energy Consumption (Quadrillion Btu) (1)
Growth Rate

Wood (2) Solar Thermal (3) Solar PV (3) GSHP (4) Total 2006-Year
1980 0.858 0.000 0.000 0.000 0.858 -
1990 0.609 0.056 0.000 0.003 0.668 -
2000 . _ 0859 _ . ___._. 0024 _ . _ 0000 _ .. 0017 _ . __| 0599 _ . _- -
2006 0.538 0.038 0.001 0.003 0.581 -
2010 0.570 0.043 0.004 0.004 0.621 1.7%
2015 0.547 0.052 0.004 0.006 0.609 0.5%
2020 0.533 0.059 0.006 0.008 0.607 0.3%
2025 0.520 0.066 0.010 0.011 0.607 0.2%
2030 0.508 0.073 0.016 0.014 0.611 0.2%

Note(s): 1) Does not include renewable energy consumed by electric utilities (including hydroelectric). 2) Includes wood and wood waste,
municipal solid waste, and other biomass used by the commercial sector to cogenerate electricity. 3) Includes only solar energy.
4) GHP = Ground-coupled heat pumps.
Source(s): EIA, State Energy Data 2005: Consumption, February 2008, Tables 8-12, p. 18-22 for 1980-2000; and EIA, Annual Energy Outlook 2008, Mar. 2008,
Table A17, p. 143-144 for 2006-2030; Annual Energy Outlook 2006, Feb. 2006, Table A17 p. 159; EIA, Annual Energy Outlook 2005, Jan. 2005, Table A17
p.163; EIA; Annual Energy Outlook 2004, Jan. 2004, Table A18 p. 157; EIA, Annual Energy Outlook 2002, Dec. 2001, Table A18 p.148 For 1999-2004 Solar

1.1.3 Buildings Share of U.S. Primary Energy Consumption (Percent)

Buildings Total Consumption
Residential Commercial Total Industry  Transportation Total (quads)
1980(1) 27.4% 18.3% | 45.7% 36.0% 18.3% 100% | 57.9
1990 22.4% 17.5% | 40.0% 38.9% 21.1% 100% | 76.1
2000 . 211% __ 170% ____. | .388% ____ 361% _ ¢ 252% _ 100% | _ . _ . _ 7.2 _
2006 20.9% 18.0% | 38.9% 32.7% 28.4% 100% | 99.5
2010 21.5% 18.1% | 39.7% 32.2% 28.1% 100% | 103.3
2015 21.0% 19.0% | 40.0% 31.6% 28.4% 100% | 107.3
2020 21.1% 19.8% | 40.9% 30.9% 28.2% 100% | 110.8
2025 21.1% 20.6% | 41.6% 30.5% 27.9% 100% | 114.5
2030 21.2% 21.2% | 42.4% 29.6% 28.0% 100% | 118.0

Note(s): 1) Renewables are not included in the 1980 data.
Source(s): EIA, State Energy Data 2005: Consumption, February 2008, Tables 8-12, p. 18-22 for 1980-2005; and EIA, Annual Energy Outlook 2008, Mar. 2008,
Table A2, p. 117-119 for 2006-2030 data and Table A17, p. 143-144 for non-marketed renewable energy.
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Buildings Energy Data Book: 1.1 Buildings Sector Energy Consumption September 2008

1.1.4 2006 U.S. Buildings Energy End-Use Splits, by Fuel Type (Quadrillion Btu)

Natural Fuel Other Renw. Site Site Primary Primary
Gas Qil(1) LPG Fuel(2) En.(3) Electric Total Percent Electric (4) Total Percent
Space Heating (5) 431 084 023 018 041 0.53 6.50 34.1% | 1.69 7.66 19.8%
Lighting 2.16 216 11.3% | 6.86 6.86 17.7%
Space Cooling 0.02 1.54 1.56 8.2% | 4.89 491 12.7%
Water Heating 1.63 0.15 0.06 0.04 0.58 245 129% | 1.85 3.72  9.6%
Electronics (6) 0.96 096 5.0% | 3.04 3.04 7.8%
Refrigeration (7) 0.70 0.70 3.7% | 2.23 223 58%
Cooking 0.45 0.03 0.27 0.75 3.9% | 0.85 133 3.4%
Wet Clean (8) 0.07 0.38 046 24% | 1.22 1.30 3.3%
Ventilation (9) 0.35 035 1.8% | 1.10 1.10 2.8%
Computers 0.28 028 15% | 0.89 0.89 2.3%
Other (10) 0.27 0.02 023 0.05 013 0.82 152 8.0% | 2.60 3.30 8.5%
Adjust to SEDS (11) 0.67 0.23 0.48 137 72% | 1.54 243 6.3%
Total 742 124 055 0.23 0.58 9.05 19.06 100% | 28.75 38.77 100%

Note(s): 1) Includes distillate fuel oil (1.12 quad) and residual fuel oil (0.9 quad). 2) Kerosene (0.12 quad) and coal (0.09 quad) are assumed
attributable to space heating. Motor gasoline (0.05 quad) assumed attributable to other end-uses. 3) Comprised of wood space
heating (0.41 quad), biomass (0.13 quad), solar water heating (0.03 quad), geothermal space heating (less than 0.01 quad), and solar
photovoltaics (PV) less than 0.01 quad). 4)Site -to-source electricity conversion (due to generation and transmission losses) = 3.18.
5) Includes furnace fans (0.21 quad). 6) Includes color television (1.05 quad) and other office equipment (0.64 quad). 7) Includes
refrigerators (1.24 quad) and freezers (0.49 quad). Includes commercial refrigeration. 9) Includes clothes washers (0.11 quad), natural
gas clothes dryers (0.07 quad), electric clothes dryers (0.81 quad) and dishwashers (0.3 quad). Does not include water heating energy.
8) Commercial only; residential fan and pump energy use included proportionately in space heating and cooling. 10) Includes
residential small electric devices, heating elements, motors, swimming pool heaters, hot tub heaters, outdoor grills, and natural gas
outdoor lighting. Includes commercial service station equipment, ATMs, telecommunications equipment, medical equipment, pumps,
emergency electric generators, combined heat and power in commercial buildings, and manufacturing performed in commercial
buildings. 11) Energy adjustment EIA uses to relieve discrepancies between data sources. Energy attributable to the residential and
commercial buildings sector, but not directly to specific end-uses.

Source(s): EIA, Annual Energy Outlook 2008, Mar. 2008, Tables A2, p. 117-119, Table A4, p. 122-123, Table A5, p. 124-125, and Table A17, p. 143-144; EIA,
National Energy Modeling System (NEMS) for AEO 2008, Mar. 2008; BTS/A.D. Little, Electricity Consumption by Small End-Uses in Residential
Buildings, Aug. 1998, Appendix A for residential electric end-uses; BTS/A.D. Little, Energy Consumption Characteristics of Commercial Building HVAC
Systems, Volume II: Thermal Distribution, Auxiliary Equipment, and Ventilation, Oct. 1999, p. 1-2 and 5-25 - 5-26; EIA, Annual Energy Outlook 1998, Dec.
1997, Table A5, p. 108-109 for 1995 ventilation; BTP/Navigant Consulting, U.S. Lighting Market Characterization, Volume |, Sept. 2002, Table 8-2, p.
63; and EIA, Supplement to the AEO 2008, April 2008, Table 22.

2006 U.S. Buildings Energy End-Use Splits

Adjust to SEDS, 6.3%
Other, 8.5%

Space Heating, 19.8%
Computers, 2.3%

Electronics, 2.8%

Cooking, 3.3%

Wet Clean, 3.4%
Space Cooling, 17.7%
Refrigeration, 5.8%

Lighting, 7.8%

Water Heating, 9.6% Ventilation, 12.7%




Buildings Energy Data Book: 1.1 Buildings Sector Energy Consumption September 2008

1.1.5 2010 U.S. Buildings Energy End-Use Splits, by Fuel Type (Quadrillion Btu)
Natural Fuel Other Renw. Site Site Primary Primary
Gas Qil(1) LPG Fuel(2) En.(3) Electric Total Percent Electric (4) Total Percent
Space Heating (5) 486 0.89 024 019 044 0.50 7.13 351% | 1.59 8.21 20.0%
Lighting 1.29 129 6.3% | 5.78 578 14.1%
Space Cooling 0.02 0.19 021 1.0% | 4.04 4.06 9.9%
Water Heating 162 0.14 0.05 0.04 0.54 239 11.7% | 1.69 3.54 8.6%
Electronics (6) 1.84 1.84 9.0% | 2.96 296 7.2%
Refrigeration (7) 0.68 0.68 3.4% | 214 214 52%
Wet Clean (8) 0.07 0.94 1.02  5.0% | 1.19 1.27 31%
Computers 0.35 035 1.7% | 1.10 110 2.7%
Cooking 0.47 0.03 0.38 0.88 4.3% | 0.46 096 2.3%
Ventilation (9) 0.15 0.15 0.7% | 0.60 0.60 1.5%
Other (10) 029 002 025 0.05 0.13 2.02 276 13.6% | 6.35 7.09 17.3%
Adjust to SEDS (11) 0.66 0.19 0.80 1.64 8.1% | 2.50 334 81%
Total 799 1.23 0.57 024 0.62 9.67 20.33 100% | 30.38 41.04 100%
Note(s): 1) Includes distillate fuel oil (1.13 quad) and residual fuel oil (0.10 quad). 2) Kerosene (0.08 quad) and coal (0.09 quad) are assumed
attributable to space heating. Motor gasoline (0.05 quad) assumed attributable to other end-uses. 3) Comprised of wood space heating
(0.44 quad), biomass (0.13 quad), solar water heating (0.05 quad), geothermal space heating (less than 0.01 quad), and solar
photovoltaics (PV) less than 0.01 quad). 4)Site -to-source electricity conversion (due to generation and transmission losses) = 3.14.
5) Includes furnace fans (0.20 quad). 6) Includes color television (1.23 quad). 7) Includes refrigerators (1.89 quad) and freezers
(0.25 quad). Includes commercial refrigeration. 8) Includes clothes washers (0.09 quad), natural gas clothes dryers (0.07 quad), electric
clothes dryers (0.80 quad) and dishwashers (0.29 quad). Does not include water heating energy. 9) Commercial only; residential fan
and pump energy use included proportionately in space heating and cooling. 10) Includes residential smallelectric devices, heating
elements, motors, swimming pool heaters, hot tub heaters, outdoor grills, and natural gas outdoor lighting. Includes commercial
service station equipment, ATMs, telecommunications equipment, medical equipment, pumps, emergency electric generators,
combined heat and power in commercial buildings, and manufacturing performed in commercial buildings. 11) Energy adjustment
EIA uses to relieve discrepancies between data sources. Energy attributable to the residential and commercial buildings sector, but
not directly to specific end-uses.
Source(s): EIA, Annual Energy Outlook 2008, Mar. 2008, Tables A2, p. 117-119, Table A4, p. 122-123, Table A5, p. 124-125, and Table A17, p. 143-144; EIA,

National Energy Modeling System (NEMS) for AEO 2008, Mar. 2008; and EIA, Supplement to the AEO 2008, April 2008, Table 22.

2010 U.S. Buildings Energy End-Use Splits
Adjust to SEDS , 8.1%

Space Heating , 20.0%

Other, 17.3%

Ventilation, 1.5%
Cooking, 2.3%
Computers, 2.7%
Wet Clean , 3.1%

Lighting, 14.1%

Refrigeration , 5.2%
Space Cooling, 9.9%

Electronics, 7.2%

Water Heating, 8.6%
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Buildings Energy Data Book: 1.1 Buildings Sector Energy Consumption September 2008

1.1.6 2020 U.S. Buildings Energy End-Use Splits, by Fuel Type (Quadrillion Btu)

Natural Fuel Other Renw. Site Site Primary Primary
Gas Qil(1) LPG Fuel(2) En.(3) Electric Total Percent Electric (4) Total Percent
Space Heating (5) 523 090 024 019 041 054 751 33.5% | 1.68 8.65 19.0%
Lighting 1.73 173 7.7% | 5.37 5.37 11.8%
Space Cooling 0.02 1.46 148 6.6% | 4.53 4.55 10.0%
Water Heating 1.80 0.13 0.05 0.06 0.58 262 11.7% | 1.81 3.85 8.5%
Electronics (6) 1.22 122 54% | 3.79 3.79 8.3%
Refrigeration (7) 0.71 0.71  3.2% | 2.21 221 4.9%
Computers 0.42 042 1.9% | 1.31 131 2.9%
Wet Clean (8) 0.08 0.39 047 21% | 1.22 1.30 2.9%
Cooking 0.54 0.03 0.16 0.73 3.3% | 0.50 1.08 2.4%
Ventilation (9) 0.21 021 09% | 0.65 0.65 1.4%
Other (10) 0.38 0.02 030 0.05 014 262 351 15.6% | 8.14 9.03 19.9%
Adjust to SEDS (11) 0.72 0.19 0.88 1.80 8.0% | 2.74 3.66 8.1%
Total 8.77 125 0.61 0.25 0.61 10.92 2241 100% | 33.96 45.45 100%

Note(s): 1) Includes distillate fuel oil (1.14 quad) and residual fuel oil (0.10 quad). 2) Kerosene (0.08 quad) and coal (0.09 quad) are assumed
attributable to space heating. Motor gasoline (0.05 quad) assumed attributable to other end-uses. 3) Comprised of wood space heating
(0.40 quad), biomass (0.13 quad), solar water heating (0.06 quad), geothermal space heating (0.01 quad), and solar photovoltaics
(PV) less than 0.01 quad). 4) Site -to-source electricity conversion (due to generation and transmission losses) = 3.11. 5) Includes
furnace fans (0.23 quad). 6) Includes color television (1.33 quad). 7) Includes refrigerators (1.93 quad) and freezers (0.29 quad).
Includes commercial refrigeration. 8) Includes clothes washers (0.09 quad), natural gas clothes dryers (0.08 quad), electric clothes
dryers (0.84 quad) and dishwashers (0.30 quad). Does not include water heating energy. 9) Commercial only; residential fan and pump
energy use included proportionately in space heating and cooling. 10) Includes residential small electric devices, heating elements,
motors, swimming pool heaters, hot tub heaters, outdoor grills, and natural gas outdoor lighting. Includes commercial service station
equipment, ATMs, telecommunications equipment, medical equipment, pumps, emergency electric generators, combined heat and
power in commercial buildings, and manufacturing performed in commercial buildings. 11) Energy adjustment EIA uses to relieve
discrepancies between data sources. Energy attributable to the residential and commercial buildings sector, but not directly to specific
end-uses.

Source(s): EIA, Annual Energy Outlook 2008, Mar. 2008, Tables A2, p. 117-119, Table A4, p. 122-123, Table A5, p. 124-125, and Table A17, p. 143-144; and EIA,
National Energy Modeling System for AEO 2008, Mar. 2008.

2020 U.S. Buildings Energy End-Use Splits, by Fuel Type
Adjust to SEDS , 8.1%
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Cooking, 2.4%
Wet Clean , 2.9%
Computers, 2.9% Space Cooling, 10.0%
Refrigeration, 4.9%

Electronics, 8.3%
Water Heating, 8.5%
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1.1.7 2030 U.S. Buildings Energy End-Use Splits, by Fuel Type (Quadrillion Btu)

Natural Fuel Other Renw. Site Site Primary Primary
Gas Qil(1) LPG Fuel(2) En.(3) Electric Total Percent Electric (4) Total Percent
Space Heating (5) 530 084 023 019 0.39 0.56 7.51 30.9% | 1.71 8.67 17.3%
Lighting 1.83 1.83 75% | 5.61 5.61 11.2%
Space Cooling 0.02 1.65 1.67 6.9% | 5.06 5.08 10.1%
Water Heating 1.82 012 0.04 0.07 0.59 265 10.9% | 1.81 387 7.7%
Electronics (6) 1.47 147 6.0% | 4.50 450 9.0%
Refrigeration (7) 0.78 0.78 3.2% | 2.40 240 4.8%
Computers 0.51 0.51 21% | 1.56 1.56  3.1%
Wet Clean (8) 0.08 0.43 051 21% | 1.31 140 2.8%
Cooking 0.59 0.03 0.17 0.80 3.3% | 0.54 116  2.3%
Ventilation (9) 0.23 023 1.0% | 0.71 0.71  1.4%
Other (10) 0.62 0.02 034 005 015 3.30 447 18.4% | 10.11 11.28 22.5%
Adjust to SEDS (11) 0.67 0.19 0.97 1.84 7.6% | 2.99 385 7.7%
Total 911 117 0.64 0.25 0.61 12.50 2428 100% | 38.32 50.09 100%

Note(s): 1) Includes distillate fuel oil (1.45 quad) and residual fuel oil (0.12 quad). 2) Kerosene (0.11 quad) and coal (0.10 quad) are assumed
attributable to space heating. Motor gasoline (0.05 quad) assumed attributable to other end-uses. 3) Comprised of wood space heating
(0.38 quad), biomass (0.13 quad), solar water heating (0.07 quad), geothermal space heating (less than 0.01 quad), and solar
photovoltaics (PV) 0.02 quad). 4) Site -to-source electricity conversion (due to generation and transmission losses) = 3.07.
5) Includes furnace fans (0.25 quad). 6) Includes color television (1.69 quad) and other office equipment (2.81 quad). 7) Includes
refrigerators (2.10 quad) and freezers (0.34 quad). Includes commercial refrigeration. 8) Includes clothes washers (0.08 quad), natural
gas clothes dryers (0.08 quad), electric clothes dryers (0.91 quad) and dishwashers (0.33 quad). Does not include water heating
energy. 9) Commercial only; residential fan and pump energy use included proportionately in space heating and cooling. 10) Includes
residential small electric devices, heating elements, motors, swimming pool heaters, hot tub heaters, outdoor grills, and natural gas
outdoor lighting. Includes commercial service station equipment, ATMs, telecommunications equipment, medical equipment, pumps,
emergency electric generators, combined heat and power in commercial buildings, and manufacturing performed in commercial
buildings. 11) Energy adjustment EIA uses to relieve discrepancies between data sources. Energy attributable to the residential and
commercial buildings sector, but not directly to specific end-uses.

Source(s): EIA, Annual Energy Outlook 2008, Mar. 2008, Tables A2, p. 117-119, Table A4, p. 122-123, Table A5, p. 124-125, and Table A17, p. 143-144; and EIA,
National Energy Modeling System for AEO 2008, Mar. 2008

2030 U.S. Buildings Energy End-Use Splits, by Fuel Type
Adjust to SEDS , 7.7%

Space Heating , 17.3%

Lighting, 11.2%

Ventilation , 1.4%

Cooking, 2.3%

Wet Clean , 2.8%

Computers, 3.1%
Refrigeration, 4.8%

Space Cooling, 10.1%

Electronics, 9.0% Water Heating, 7.7%
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1.1.8 Shares of U.S. Buildings Generic Quad (Percent) (1)

Renewables (2)

Natural Gas Petroleum Coal Hydroelectric Other Total Nuclear Total
1980 37% 18% 29% 7% 4% 10% 6% 100%
1990 31% 11% 35% 6% 4% 10% 13% 100%
2000 32% ] 8% _ 3% _ 5% _ 3%____ 8% 4% 100%
2006 31% 6% 39% 5% 3% 9% 15% 100%
2010 32% 6% 38% 5% 4% 10% 15% 100%
2015 31% 6% 38% 5% 5% 10% 14% 100%
2020 29% 5% 39% 5% 6% 11% 15% 100%
2025 28% 5% 41% 5% 6% 11% 15% 100%
2030 26% 5% 43% 5% 6% 11% 15% 100%

Note(s): 1) A generic quad is primary energy apportioned between the various primary fuels according to their relative consumption.
2) Electric imports included in renewables. 3) Indepentant rounding.

Source(s): EIA, State Energy Data 2005: Consumption, Feb. 2008, Tables 8-12, p. 18-22 for 1980-2000; and EIA, Annual Energy Outlook 2008, Mar. 2008, Table A2,
p. 117-119 for 2006-2030 consumption and Table A17, p. 143-144 for non-marketed renewable energy.

2006 Share of U.S. Buildings Generic Quad

Nuclear, 15.4%

Natural Gas, 31.2%

Other, 3.2%

Hydroelectric, 5.4%

Petroleum, 6.2%

Coal, 38.7%

1.1.9 Buildings Share of U.S. Electricity Consumption (Percent)

Buildings Delivered Total
Residential Commercial Total Industry  Transportation Total | (quads)
1980 34% 27% | 61% 39% 0% 100% | 7.15
1990 34% 31% | 65% 35% 0% 100% | 9.26
2000 . _ . 35%______34% ____. L. _69% __ . _31% _ ___ 0% ____. 100% _ | ____ 1167 __
2006 37% 36% | 72% 27% 0% 100% | 12.49
2010 37% 36% | 73% 27% 0% 100% | 13.20
2015 36% 38% | 74% 26% 0% 100% | 13.85
2020 36% 39% | 75% 25% 0% 100% | 14.54
2025 36% 40% | 7% 23% 0% 100% | 15.26
2030 37% 41% | 78% 22% 0% 100% | 16.05

Note(s): 1) Buildings accounted for 81% (or $272 billion) of total U.S. electricity expenditures.
Source(s): EIA, State Energy Data 2005: Consumption, Feb. 2008, Tables 8-12, p. 18-22 for 1980-2000; and EIA, Annual Energy Outlook 2008, Mar. 2008, Table A2,
p. 137-139 for 2006-2030 consumption, Table A3, p. 120-121 for 2006 expenditures.
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1.1.10 Buildings Share of U.S. Natural Gas Consumption (Percent)

U.S. Natural Gas

Site Consumption Primary Consumption Total
Buildings Industry Electric Gen. Transportation Buildings Industry  Transportation (quads)

1980 37% 41% 19% 3% | 48% 49% 3% 20.38
1990 37% 43% 17% 3% | 47% 49% 3% 19.75
2000 _ 35% _ 40%_ ___ 22% 3% | .. 50%_____ 41% _____. 3% . _ .. 2380 _
2006 (1) 33% 35% 29% 3% | 54% 43% 3% 22.30
2010 33% 35% 29% 3% | 55% 43% 3% 23.93
2015 35% 35% 28% 3% | 55% 42% 3% 24 .35
2020 37% 35% 25% 3% | 56% 41% 3% 24.01
2025 38% 36% 23% 3% | 56% 41% 3% 23.66
2030 39% 36% 22% 3% | 56% 41% 3% 23.39

Note(s): 1) Buildings accounted for 58% (or $97 billion) of total U.S. natural gas expenditures.
Source(s): EIA, State Energy Data 2005: Consumption, Feb. 2008, Tables 8-12, p. 18-22 for 1980-2000; and EIA, Annual Energy Outlook 2008, Mar. 2008, Table A2,
p. 117-119 for 2006-2030 consumption, Table A3, p. 120-121 for 2006 expenditures.

1.1.11 Buildings Share of U.S. Petroleum Consumption (Percent)

U.S. Petroleum

Site Consumption Primary Consumption Total
Buildings Industry Electric Gen. Transportation Buildings Industry  Transportation (quads)

1980 9% 28% 8% 56% | 14% 31% 56% 34.2
1990 7% 25% 4% 64% | 10% 26% 64% 33.6
2000 6% 24%______ _ 3% 67% _|_.._.._ 8%_____.25% __ . _ 67% . _ .. _. 384 __
2006 5% 25% 2% 69% | 6% 25% 69% 40.1
2010 5% 24% 1% 70% | 6% 24% 70% 40.5
2015 5% 23% 1% 71% | 6% 23% 71% 41.8
2020 5% 22% 1% 72% | 6% 22% 72% 42.2
2025 5% 21% 1% 73% | 6% 22% 73% 42.8
2030 4% 21% 1% 73% | 6% 21% 73% 44.0

Note(s): 1) Buildings accounted for an estimated 7.3% (or $30 billion) of total U.S. petroleum expenditures.
Source(s): EIA, State Energy Data 2005: Consumption, Feb. 2008, Tables 8-12, p. 18-22 for 1980-2000; and EIA, Annual Energy Outlook 2008, Mar. 2008, Table A2,
p. 117-119 for 2006-2030 consumption, Table A3, p. 120-121 for 2006 expenditures.

1.1.12 Buildings Share of U.S. Petroleum Consumption (Million Barrels per Day)

Buildings

Residential Commercial Total Industry  Transportation Total
1980 1.31 0.92 | 2,22 5.30 9.57 19.33
1990 0.96 0.64 | 1.60 4.50 10.89 18.59
2000 . 1.08____ 086 | 163 _ 507 _ 1305 239 ...
2006 0.69 0.43 | 1.12 4.81 13.02 20.07
2010 0.71 0.39 | 1.10 4.67 13.36 20.23
2015 0.72 0.42 | 1.14 4.63 14.00 20.90
2020 0.73 0.43 | 1.15 4.48 14.34 21.13
2025 0.72 0.44 | 1.16 4.41 14.66 21.39
2030 0.72 0.44 | 1.16 4.45 15.19 21.96

Source(s): EIA, Annual Energy Review 2007, June 2008, Table 5.13a for 1980-2005 buildings, Table 5.13b for 1980 to 2005 industry, Table 5.13c for
1980-2005 transportation, and Table 5.13d for 1980-2005 electricity generators; and EIA, Annual Energy Outlook 2008, Mar. 2007, Table A2, p. 117-119
for 2006-2030 consumption; EIA, State Energy Data 2005: Consumption, Feb. 2008, Tables 8-12, p. 18-22 for 1980-2005.
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September 2008

1.1.13  World Primary Energy Consumption and Population, by Country/Region

Annual Growth Rate

Energy Consumption (Quad) Population (million) 1990-2005 2005-2010
Region/Country 1990 2005 2010 1990 2005 2010 Energy Pop. Energy Pop.
United States 84.7 100.1 21.7% 103.3 254 297 4.6% 311 11% 1.0% 0.6% 0.9%
OECD Europe 699 814 17.6% 83.9 497 536 8.2% 547 1.0% 0.5% 0.6% 0.4%
China 27.0 671 145% 87.3 1,155 1,313 20.2% 1,352 6.3% 0.9% 54% 0.6%
Russia 39.0 303 6.6% 327 148 144 22% 140 -1.7% -0.2% 1.5% -0.6%
Other Non-OECD Asia 125 266 5.8% 305 743 984 15.1% 1,060 52% 1.9% 28% 1.5%
Japan 184 226 49% 224 124 128 2.0% 128 1.4% 0.2% -0.2% 0.0%
Central & S. America 145 234 51% 27.7 360 454 7.0% 483 3.2% 1.6% 34% 1.2%
Middle East 11.3 229 5.0% 264 137 193 3.0% 213 48% 2.3% 29% 2.0%
Oth. Non-OECD Europe 28.3 204 44% 224 200 198 3.0% 199 -2.2% -0.1% 1.9% 0.1%
India 8.0 16.2 35% 194 849 1,134 17.4% 1,220 48% 1.9% 3.7% 1.5%
Africa 95 144 31% 16.5 636 922 14.2% 1,032 28% 2.5% 28% 2.3%
Canada 1.1 143 31% 157 28 32 0.5% 34 1.7% 0.9% 1.9% 1.2%
South Korea 3.8 93 20% 10.3 43 48 0.7% 49 6.1% 0.7% 21% 0.4%
Mexico 5.0 6.9 1.5% 7.4 84 104 16% 110 22% 1.4% 1.4% 1.1%
Australia & N. Zealand 4.4 6.3 1.4% 6.6 20 24 0.4% 26 24% 1.2% 0.9% 1.6%
Total World 347.3 462.2 100% 512.5 5,278 6,512 100% 6,903 1.9% 1.4% 21% 1.2%

Source(s): EIA, International Energy Outlook 2008, June 2008, Table A1, p. 83 and Table A14, p. 97.

World Primary Energy Consumption, by Country/Region
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1.21 Building Energy Prices, by Year and Major Fuel Type ($2006 per Million Btu)

Residential Buildings Commercial Buildings Building
Electricity Natural Gas Petroleum (1) Avg. Electricity Natural Gas Petroleum (2) Avg. Avg. (3)
1980 33.86 7.77 15.66 16.35 34.62 7.16 12.17 17.19 16.68
1990 32.78 8.04 12.49 17.32 30.27 6.71 8.49 17.32 17.32
2000 2812 890 _ 1345 1685 2507 _ 764 _ 943 _ ___ _1646___16.69
2006 30.52 13.40 19.68 21.78 27.75 11.50 14.75 20.75 21.33
2010 31.37 12.15 20.05 21.56 27.89 10.59 15.48 20.69 21.19
2015 30.04 11.20 17.90 20.19 25.52 9.68 13.29 18.93 19.63
2020 30.20 11.39 18.09 20.45 25.64 9.91 13.64 19.25 19.91
2025 30.33 11.94 18.95 21.04 25.71 10.47 14.24 19.67 20.41
2030 30.63 12.91 20.14 22.00 26.17 11.43 15.22 20.47 21.28

Note(s): 1) Residential petroleum products include distillate fuel, LPG, and kerosene. 2) Commercial petroleum products include distillate fuel,
LPG, kerosene, motor gasoline, and residual fuel. 3) In 2005, buildings average electricity price was $29.16/106 Btu or ($0.10/kWh),
average natural gas price was $12.655/1076 Btu ($13.03/1000 CF), and petroleum was $17.94/1076 Btu ($1.94/gal.). Averages do not
include wood or coal prices.

Source(s): EIA, State Energy Data 2005: Prices and Expenditures, Feb. 2008, Tables 2-3, p. 24-25 for 1980-2005 and prices for note, Tables 8-9,

p. 18-19 for 1980-2005 consumption; EIA, Annual Energy Outlook 2008 Mar. 2008, Table A2, p. 117-119, Table A3, p. 120-121, Table A12, p. 138, and
Table A13, p. 139 for 2006-2030 consumption and prices; and EIA, Annual Energy Review 2007, June 2008, Appendix D, p. 377 for price deflators.

1.2.2 Building Energy Prices, by Year and Fuel Type ($2006)

Residential Buildings Commercial Buildings

Electricity Natural Gas Distillate Oil LPG Electricity Natural Gas Distillate Oil Residual Oil

(¢/kWh) (¢/therm) ($/gal) ($/gal) (¢/kWh) (¢/therm) ($/gal) ($/gal)
1980 11.55 77.68 1.46 210 11.81 71.63 1.33 1.93
1990 11.18 80.38 1.34 1.59 10.33 67.12 0.73 1.18
2000 __ 959 _ 89.00 _  _ 145 _ 161_ 855 7639 078 ___._.._ 121 _
2006 10.41 133.99 1.98 2.49 9.47 115.03 1.29 2.02
2010 10.70 121.52 2.16 2.39 9.52 105.95 1.51 2.11
2015 10.25 112.02 2.07 1.98 8.71 96.75 1.19 1.79
2020 10.30 113.94 2.08 1.98 8.75 99.06 1.19 1.84
2025 10.35 119.35 2.11 2.10 8.77 104.67 1.29 1.92
2030 10.45 129.12 2.18 2.26 8.93 114.32 1.38 2.08

Source(s): EIA, State Energy Data 2005: Prices and Expenditures, Feb. 2008, p. Tables 2-3, p. 24-25 for 1980-2005; EIA, Annual Energy Outlook 2008, Mar. 2008,
Table A3, p. 120-121 for 2006-2030 and Table G1, p. 215 for fuels' heat content; and EIA, Annual Energy Review 2007, June 2008, Appendix D, p. 377
for price deflators.
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1.2.3 Buildings Aggregate Energy Expenditures, by Year and Major Fuel Type ($2006 Billion) (1)

Residential Buildings Commercial Buildings Total Building

Electricity Natural Gas Petroleum (2) Total Electricity Natural Gas Petroleum (3) Total Expenditures
1980 82.9 37.7 27.4 148.0 66.0 19.1 15.7 100.7 248.7
1990 103.3 36.3 17.6 157.2 86.6 18.1 8.1 112.8 270.0

2000 1144 _ 454 _ 210 _ . 1808 9.2 _ 249 74 _. 1312 3120
2006 140.8 60.3 24.5 225.6 123.1 33.6 10.0 166.7 392.2
2010 155.2 60.2 26.3 241.7 131.9 32.3 9.8 173.9 4155
2015 150.9 57.8 23.9 232.6 132.6 31.9 8.9 173.3 405.9
2020 158.7 60.4 241 243.2 145.3 34.4 9.2 188.9 432.2
2025 167.7 63.8 249 256.3 158.1 38.0 9.7 205.8 462.1
2030 180.0 68.7 26.0 274.7 173.3 43.2 104 226.9 501.6

Note(s): 1) Expenditures exclude wood and coal. 2006 U.S. energy expenditures were 1.14 trillion. 2) Residential petroleum products include
distillate fuel oil, LPG, and kerosene. 3) Commercial petroleum products include distillate fuel oil, LPG, kerosene, motor gasoline, and
residual fuel.

Source(s): EIA, State Energy Data 2005: Prices and Expenditures, Feb. 2008, p. 24-25 for 1980-2005; EIA, Annual Energy Outlook 2008, Mar. 2008, Table A2,
p. 117-119 and Table A3, p. 120-121 for 2006-2030; and EIA, Annual Energy Review 2007, June 2008, Appendix D, p. 377 for price deflators.
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124 2006 Buildings Energy End-Use Expenditure Splits, by Fuel Type ($2006 Billion) (1)
Natural Petroleum
Gas Distil. Resid. LPG Oth(2) Total Coal Electricity Total Percent

Space Heating (3) 55.5 12.6 1.0 5.3 14 202 0.2 15.5 914 23.3%
Lighting 62.0 62.0 15.8%
Space Cooling 0.2 44.8 450 11.5%
Water Heating (4) 20.8 2.6 1.3 3.9 18.1 42.7 10.9%
Electronics (5) 28.0 280 71%
Refrigeration (6) 20.8 20.8 5.3%
Cooking 5.6 0.7 0.7 8.1 144 3.7%
Wet Clean (7) 1.0 1.7 12.7  3.2%
Ventilation (8) 9.1 9.1 23%
Computers 8.0 8.0 2.0%
Other (9) 3.1 0.3 5.1 1.0 6.5 23.2 328 8.4%
Adjust to SEDS (10) 7.7 3.3 3.3 14.5 255 6.5%
Total 93.9 18.7 1.0 124 24 345 0.2 263.8 3924 100%
Note(s): 1) Expenditures include coal and exclude wood . 2) Includes kerosene space heating ($1.2 billion) and motor

gasoline other uses ($1.0 billion). 3) Includes furnace fans ($1.7 billion). 4) Includes residential recreation water heating ($1.3 billion).

5) Includes color televisions ($10.1 billion) and other electronics ($17.9 billion). 6) Includes refrigerators ($18.3 billion) and freezers

($2.5 billion). 7) Includes clothes washers ($1.1 billion), natural gas clothes dryers ($1.0 billion), electric clothes dryers ($7.7 billion)

and dishwashers ($2.9 billion). 8) Commercial only; residential fan and pump energy use included proportionately in space heating and

cooling. 9) Includes residential small electric devices, heating elements, motors, swimming pool heaters, hot tub heaters, outdoor

grills, and natural gas outdoor lighting. Includes commercial services station equipment, ATMs, telecommunications equipment,

medical equipment, pumps, lighting, emergency electric generators, manufacturing performed in commercial buildings. 10) Expenditures

related to an energy adjustment EIA uses to relieve discrepancies between data sources. Energy attributable to the residential and

commercial buildings sectors, but not directly to specific end-uses.
Source(s): EIA, Annual Energy Outlook 2008, Mar. 2008, Table A2, p. 117-119, Table A3, p. 120-121 for prices, Table A4, p. 122-123 for residential energy

consumption, and Table A5, p. 124-125 for commercial energy consumption; EIA, National Energy Modeling System for AEO 2008, Mar. 2008;

EIA, State Energy Data 2005: Prices and Expenditures, Feb. 2008, p. 24-25 for coal prices; EIA, Annual Energy Review 2007, June 2008, Appendix D,
p. 377 for price deflators; BTS/A.D. Little, Electricity Consumption by Small End-Uses in Residential Buildings, Aug. 1998, Appendix A for residential
electric end-uses; BTS/A.D. Little, Energy Consumption Characteristics of Commercial Building HVAC Systems, Volume II: Thermal Distribution,
Auxiliary Equipment, and Ventilation, Oct. 1999, p. 1-2, 5-25 and 5-26 for commercial ventilation; and BTP/Navigant Consulting, U.S. Lighting Market
Characterization, Volume |, Sept. 2002, Table 8-2, p. 63 for commercial lighting.

2006 Bulidings Primary Energy End-Use Expenditures Splits
($2006 Billion)
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1.2.5 2010 Buildings Energy End-Use Expenditure Splits, by Fuel Type ($2006 Billion) (1)
Natural Petroleum
Gas Distil. Resid. LPG Oth(2) Total Coal Electricity Total Percent

Space Heating (3) 57.1 13.4 1.0 6.0 1.5 219 0.2 15.4 945 22.8%
Lighting 53.8 53.8 13.0%
Space Cooling 0.2 38.6 389 94%
Water Heating 18.9 2.3 1.2 3.5 16.3 38.7 9.3%
Electronics (4) 27.7 277 6.7%
Refrigeration (5) 20.6 206 5.0%
Wet Clean (6) 0.9 11.9 128 3.1%
Cooking 5.3 0.8 0.8 4.5 10.6 2.5%
Computers 10.1 10.1  2.4%
Ventilation (7) 5.3 53 1.3%
Other (8) 2.3 0.3 5.7 1.1 7.0 60.8 70.1 16.9%
Adjust to SEDS (9) 7.0 2.8 2.8 22.2 320 7.7%
Total 91.7 18.7 1.0 13.8 26 36.1 0.2 287.0 415.0 100%
Note(s): 1) Expenditures include coal and exclude wood. 2) Includes kerosene space heating ($1.3 billion) and motor gasoline other uses

($1.1 billion). 3) Includes furnace fans ($2.0 billion). 4) Includes color televisions ($12.3 billion). 5) Includes refrigerators ($18.1 billion)

and freezers ($2.5 billion). 6) Includes clothes washers ($1.0 billion), natural gas clothes dryers ($0.9 billion), electric clothes dryers

($8.0 billion) and dishwashers ($2.9 billion). 7) Commercial only; residential fan proportionately in space heating and cooling.

8) Includes residential small electric devices, heating elements, motors, swimming pool heaters, hot tub heaters, outdoor grills,

and natural gas outdoor lighting. Includes commercial services station equipment, ATMs, telecommunications equipment,

medical equipment, pumps, lighting, emergency electric generators, manufacturing performed incommercial buildings. 10) Expenditures

related to an energy adjustment EIA uses to relieve discrepancies between data sources. Energy attributable to the residential

and commercial buildings sectors, but not directly to specific end-uses.
Source(s): EIA, Annual Energy Outlook 2008, Mar. 2008, Table A2, p. 117-119, Table A3, p. 120-121 for prices, Table A4, p. 122-123 for residential energy

consumption, and Table A5, p. 124-125 for commercial energy consumption; EIA, National Energy Modeling System for AEO 2008, Mar. 2008;
EIA, State Energy Data 2005: Prices and Expenditures, Feb. 2008, p. 24-25 for coal prices; EIA, Annual Energy Review 2007, June 2008, Appendix D,
p. 377 for price deflators.

2010 Buildings Energy End-Use Expenditure Splits, by Fuel Type ($2006 Billion)
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1.2.6 2020 Buildings Energy End-Use Expenditure Splits, by Fuel Type ($2006 Billion) (1)
Natural Petroleum
Gas Distil. Resid. LPG Oth(2) Total Coal Electricity Total Percent

Space Heating (3) 57.5 11.2 0.8 5.7 1.4 191 0.2 15.7 924 21.4%
Lighting 46.6 46.6 10.8%
Space Cooling 0.2 41.5 417 9.7%
Water Heating (4) 19.6 1.8 1.1 29 18.1 40.6 9.4%
Electronics (5) 33.2 332 7.7%
Refrigeration (6) 20.3 20.3 4.7%
Wet Clean (7) 0.9 11.9 12.8  3.0%
Computers 11.4 1.4 2.6%
Cooking 5.7 0.8 0.8 4.7 1.2 2.6%
Ventilation (8) 4.1 41 1.0%
Other (9) 2.8 0.3 6.6 1.0 7.9 73.9 84.6 19.6%
Adjust to SEDS (10) 7.2 2.6 2.6 22.6 323 7.5%
Total 93.8 15.9 0.8 14.3 24 334 0.2 304.0 431.3 100%
Note(s): 1) Expenditures include coal and exclude wood . 2) Includes kerosene space heating ($1.4 billion) and motor gasoline other

uses ($1.0 billion). 3) Includes furnace fans ($2.2 billion). 5) Includes color televisions ($12.9 billion). 6) Includes

refrigerators ($17.6 billion) and freezers ($2.8 billion). 7) Includes clothes washers ($0.8 billion), natural gas clothes dryers

($0.9 billion), electric clothes dryers ($8.2 billion) and dishwashers ($2.9 billion). 8) Commercial only; residential fan

and pump energy use included proportionately in space heating and cooling. 9) Includes residential small electric devices,

heating elements, motors, swimming pool heaters, hot tub heaters, outdoor grills, and natural gas outdoor lighting.

Includes commercial services station equipment, ATMs,telecommunications equipment, medical equipment, pumps, lighting,

emergency electric generators, manufacturing performed in commercial buildings. 10) Expenditures related to an energy

adjustment EIA uses to relieve discrepancies between data sources. Energy attributable to the residential and commercial

buildings sectors, but not directly to specific end-uses.
Source(s): EIA, Annual Energy Outlook 2008, Mar. 2008, Table A2, p. 117-119, Table A3, p. 120-121 for prices, Table A4, p. 122-123 for residential energy

consumption, and Table A5, p. 124-125 for commercial energy consumption; EIA, National Energy Modeling System for AEO 2008, Mar. 2008;
EIA, State Energy Data 2005: Prices and Expenditures, Feb. 2008, p. 24-25 for coal prices; EIA, Annual Energy Review 2007, June 2008, Appendix D,
p. 377 for price deflators

2020 Buildings Energy End-Use Expenditure Splits, by Fuel Type ($2006 Billion)
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1.2.7 2030 Buildings Energy End-Use Expenditure Splits, by Fuel Type ($2006 Billion) (1)
Natural Petroleum
Gas Distil. Resid. LPG Oth(2) Total Coal Electricity Total Percent
Space Heating (3) 66.3 11.8 0.9 5.8 16 20.2 0.2 16.5 103.1 20.6%
Lighting 50.1 50.1 10.0%
Space Cooling 0.2 47.9 48.1 9.6%
Water Heating (4) 22.5 1.9 11 29 19.2 446 8.9%
Electronics (5) 40.9 409 8.2%
Refrigeration (6) 22.7 227 4.5%
Wet Clean (7) 1.1 13.1 142 2.8%
Cooking 7.1 0.9 0.9 5.2 132 2.6%
Computers 14.0 14.0 2.8%
Ventilation (8) 4.2 42 0.8%
Other (9) 4.6 0.3 8.1 1.1 9.5 94.0 108.2 21.7%
Adjust to SEDS (10) 7.7 2.8 2.8 25.5 36.0 7.2%
Total 109.6 16.8 09 159 27 363 0.2 353.3 499.4 100%
Note(s): 1) Expenditures include coal and exclude wood . 2) Includes kerosene space heating ($1.3 billion) and motor gasoline
other uses ($1.1 billion). 3) Includes furnace fans ($2.4 billion). 5) Includes color televisions ($16.9 billion). 6) Includes refrigerators
($19.3 billion) and freezers ($3.4 billion). 7) Includes clothes washers ($0.8 billion), natural gas clothes dryers ($1.1 billion),
electric clothes dryers ($9.0 billion) and dishwashers ($3.3 billion). 8) Commercial only; residential fan and pump energy use included
proportionately in space heating and cooling. 9) Includes residential small electric devices, heating elements, motors, swimming
pool heaters, hot tub heaters, outdoor grills, and natural gas outdoor lighting. Includes commercial services station equipment, ATMs,
telecommunications equipment, medical equipment, pumps, lighting, emergency electric generators, manufacturing performed in
commercial buildings. 10) Expenditures related to an energy adjustment EIA uses to relieve discrepancies between data sources.
Energy attributable to the residential and commercial buildings sectors, but not directly to specific end-uses.
Source(s): EIA, Annual Energy Outlook 2008, Mar. 2008, Table A2, p. 117-119, Table A3, p. 120-121 for prices, Table A4, p. 122-123 for residential energy
consumption, and Table A5, p. 124-125 for commercial energy consumption; EIA, National Energy Modeling System for AEO 2008, Mar. 2008;
EIA, State Energy Data 2005: Prices and Expenditures, Feb. 2008, p. 24-25 for coal prices; EIA, Annual Energy Review 2007, June 2008, Appendix D,
p. 377 for price deflators.
1.2.8 Implicit Price Deflators (2000 = 1.00)
Year Implicit Price Deflator Year Implicit Price Deflator Year Implicit Price Deflator
1980 0.54 1990 0.82 2000 1.00
1981 0.59 1991 0.84 2001 1.02
1982 0.63 1992 0.86 2002 1.04
1983 0.65 1993 0.88 2003 1.06
1984 0.68 1994 0.90 2004 1.09
1985 0.70 1995 0.92 2005 1.13
1986 0.71 1996 0.94 2006 1.17
1987 0.73 1997 0.95
1988 0.76 1998 0.96
1989 0.79 1999 0.98
Source(s): EIA, Annual Energy Review 2007, June 2008, Appendix D, p. 377.
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1.31 Estimated Value of All U.S. Construction Relative to the GDP ($2006)
- 2006 estimated value of all U.S. construction is $1.77 trillion (including renovation; heavy construction; public works;
residential, commercial, and industrial new construction; and non-contract work).
- Compared to the $13.2 trillion U.S. gross domestic product (GDP), all construction holds a 13.4% share.
- In 2006, residential and commercial building renovation (valued at $438 billion) and new building construction (valued at
$785 billion) is estimated to account for over 69% (approximately $1.22 trillion) of the $1.77 trillion.
Source(s): National Science and Technology Council, Construction & Building: Interagency Program for Technical Advancement in Construction and Building,
1999, p. 5; DOC, 1997 Census of Construction Industries: Industry Summary, Jan. 2000, Table 7, p. 15; DOC, Annual Value of Construction Put in
Place, August 2008; DOC, Expenditures for Residential Improvements and Repairs by Property Type, Table S2, August 2008; and EIA, Annual
Energy Review 2007, June 2008, Appendix D, p. 377 for price deflators and GDP.
1.3.2 Value of New Building Construction Relative to GDP, by Year ($2006 Billion)
Value of New Construction Put in Place Bldgs. Percent of
Residential Commercial (1) All Bldgs. (1) GDP Total U.S. GDP
1980 154.4 148.7 303.0 6,013 5.0%
1985 198.5 2104 408.9 7,053 5.8%
1990 1941 211.7 405.8 8,286 4.9%
1995 221.8 190.0 411.7 9,357 4.4%
2000 312.2 291.9 604.1 11,437 5.3%
2006 489.6 283.3 784.7 13,187 6.1%
Note(s): 1) New buildings construction differs from Table 1.3.2 by excluding industrial building construction.
Source(s): DOC, Current Construction Reports: Value of New Construction Put in Place, C30, Aug. 2003, Table 1 for 1980-1990; DOC, Annual Value of
Private Construction Put in Place, August 2008 for 1995-2006; DOC, Annual Value of Public Construction Put in Place, August 2008 for 1995-2006;
DOC, Expenditures for Residential Improvements and Repairs by Property Type, July 2007; and EIA, Annual Energy Review 2007, June 2008,
Appendix D, p. 377 for GDP and price deflators.
1.3.3 Value of Building Improvements and Repairs Relative to GDP, by Year ($2006 Billion) (1)
Value of Improvements and Repairs Bldgs. Percent of
Residential Commercial All Bldgs. GDP Total U.S. GDP
1980 99.9 N.A. N.A. 6,013 N.A.
1985 137.2 130.4 (2) 267.7 7,053 3.8%
1990 164.8 132.6 (3) 2974 8,286 3.6%
1995 158.1 140.6 298.7 9,357 3.2%
2000 178.2 122.8 301.0 11,437 2.6%
2006 228.2 209.7 437.9 13,187 3.3%
Note(s): 1) Improvements includes additions, alterations, reconstruction, and major replacements. Repairs include maintenance.
2) 1986. 3) 1989.
Source(s): DOC, Expenditures for Residential Improvements and Repairs by Property Type, Quarterly, May 2005 for 1980-1990; DOC, Expenditures for

Residential Improvements and Repairs by Property Type, Table S2, August 2008 for 1995-2006; DOC, Current Construction Reports: Expenditures

for Nonresidential Improvements and Repairs: 1992, CSS/92, Sept. 1994, Table A, p. 2 for 1986-1990 expenditures; DOC, 1997 Census of Construction
Industries: Industry Summary, Jan. 2000, Table 7, p. 15; DOC, Annual Value of Private Construction Put in Place, July 2008 for 1995-2006; and EIA,
Annual Energy Review 2007, June 2008, Appendix D, p. 377 for GDP and price deflators.
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1.3.4 2003 U.S. Private Investment into Construction R&D

Sector Percent of Sales Percent of Sales
Average Construction R&D (1) 1.2 Building Technology
Heavy Construction 2.0 Appliances 2.0
Special Trade Construction 0.2 Lighting 1.2
HVAC 1.5
U.S. Average of All Private R&D (2) 3.2 Fans, Blowers, & Air Cleaning Equipment 1.6
Manufacturing Average 3.1 Lumber and Wood Products 0.3
Service Industry Average 3.3 Commercial Building Operations 2.2

Note(s): 1) Includes all construction (e.g., bridges, roads, dams, buildings, etc.).
Source(s): National Science Foundation, Research and Development in Industry: 2003, Table 27, p. 76-77; and Schonfeld & Associates, R&D
Ratios & Budgets, June 2003, p. 219-222.

1.3.5 1997/1998 International Investment into Construction and Energy R&D

Construction Gas, and Water Mining
Percent of Private R&D Percent of Private R&D Percent of Private R&D
to Total Private R&D to Total Private R&D to Total Private R&D
United States 0.2 0.2 0.1
Canada 0.3 2.7 2.9
Germany 0.3 0.3 0.5
France 1.0 3.0 1.8
Italy 0.3 1.7 0.0
Japan 21 0.9 0.0
United Kingdom 0.4 14 14
Russian Federation 0.9 0.5 3.3
Sweden 0.6 0.8 1.1
Finland 0.8 1.6 0.7

Source(s): National Science Foundation, Science & Engineering Indicators -- 2002, Volume 1, Jan. 2002, Table 4-16, p. 4-53.

1.3.6 FY2003-2005 Green Building R&D, as Share of Federal Budget and by Organization

Percent of U.S. Average Annual
Budget Function Federal Budget Organization Fundin 1,000s
National Defense 57.2% | DOE 123,170
Health 23.1% | EPA 25,317
Other energy, general science, | NSF 22,940
natural resources, and environment 8.0% | PIER (1) 11,100
Space research and technology 6.3% | DOC-NIST 7,500
Transportation 1.5% | NYSERDA 5,800
Agriculture 1.5% | HUD 5,000
Veterans' benefits and services research 0.7% | GSA 3,000
Green building 0.2% | ASHRAE 2,400
Other functions (2) 1.6%
Total 100%

Note(s): 1) PIER = Public Interest Energy Research 2) Includes education, training, employment, and social services;
income security; and commerce.
Source(s): U.S. Green Building Council, Green Building Research Funding: An Assessment of Current Activity in the United States, 2006, Chart 1, p. 3, Chart 2, p. 3.
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1.3.7 Buildings Design and Construction Trades, by Year
| Number of Residential Builder
Employees, in thousands | Establishments with Payrolls, in thousands (2)
Architects Construction (1) | New Construction Remodeling Both Total (3)
1980 N.A. 3,065 | 1982 14.4 21.7 57.5 93.6
1990 N.A. 3,861 | 1987 38.4 32.8 48.1 119.3
2000 (4) 215 5,183 | 1992 36.3 43.3 51.0 130.6
2003 180 6,735 | 1997 46.6 33.6 521 1341
2004 207 6,976 | 2002 95.4 28.0 47.7 167.4
2005 235 7,336 |
2006 221 7,689 |
Note(s): 1) Does not include industrial building or heavy construction (e.g., dam and bridge building). In 1999, 76% of the employment shown is
considered for production. The entire U.S. construction industry employs an estimated 10 million people, including manufacturing.
2) In 2000, NAHB report having 200,000 members, one-third of which were builders. 3) Excludes homebuilding establishments without
payrolls, estimated by NAHB at an additional 210,000 in 1992. 4) NAHB reports that 2,448 full-time jobs in construction and related
industries are generated from the construction of every 1,000 single-family homes and 1,030 jobs are created from the construction
of every 1,000 multi-family units.
Source(s): DOC, Statistical Abstract of the U.S. 2001, May 2002, Table 593, p. 380 for 2000 architect employment, Table 609, p. 393; Statistical Abstract of the
U.S. 2004-2005, December 2004, Table 597, p. 385 for 2003 architect employment, Table 602 for 2005 architect employment, Table 613, p. 400; DOC,
1992 Census of Construction Activities: U.S. Summary, CC92-1-27, Jan. 1996, p. 27-5 for construction employees; DOC, 1997 Economic Census:
Construction - Industry Summary, EC97C23IS, Jan. 2000, Table 2, p. 8 for industrial builders; DOC, 1997 Economic Census: Construction -
Single-Family Housing Construction, EC97C-2332A, Nov. 1999, Table 10, p. 14 for 1997 builder establishments; DOC, 2002 Economic Census:
Construction - New Single-Family Housing Construction, EC02-231-236115, Dec. 2004, New Housing Operatives, EC02-231-236118, Dec. 2004,
Residential Remodelers, EC02-231-236119, Dec. 2004, Industrial Building Construction, 231-236210, Dec. 2004; NAHB, Housing Economics,
May 1995, Table 2, p. 14 for 1982-1992 builder establishments; National Science and Technology Council, Construction & Building: Federal
Research and Development in Support of the U.S. Construction industry for construction employees in Note 1; NAHB, Housing at the Millennium:
Facts, Figures, and Trends, May 2000, p. 21 for Note 2; and NAHB, 1997 Housing Facts, Figures and Trends, 1997, p. 35 for Note 3, and p. 13 for
Note 4.; DOC, Statistical Abstract of the U.S. 2008, May 2008, table 612, p. 401 for 2003-2006 construction employment and Table 598, p. 388 for 2006
Architects Employed
1.3.8 Heating, Cooling, and Ventilation Equipment Trades, by Year (Thousand Employees)
Industry 1980 1985 1990 1995 2000 2003
Air-Conditioning and Refrigeration Equipment
(incl. warm-air furnaces): SIC 3585
- Total Employment 118.4 122.8 126.9 136.3 150.2 1091
- Production Workers 81.6 87.2 92.4 102.4 111.6 76.7
Plumbing, Heating, and Air-Conditioning
Contractors: SIC 171
- Total Employment 532.8 605.1 649.2 736.5 928.5 844.9
- Construction Workers 400.4 447.3 476.7 542.4 687.2 630.4
Wholesalers of Hardware, Plumbing and
Heating Equipment: SIC 507
- Total Employment 2427 2541 283.8 288.2 318.3 230.5

Source(s):

AR, Statistical Profile of the Air-Conditioning, Refrigeration, and Heating Industry (from U.S. Bureau of Labor Statistics), April 2001, Table 3, p. 10,
Table 4, p. 11, Table 5, p. 13, Table 6, p. 14, and Table 8, p. 16 for 1980 to 1990 data; ARI, Statistical Profile of the Air-Conditioning, Refrigeration
and Heating Industry, October 2004, Table 3, p. 9, Table 4, p. 10, Table 5, p. 12, Table 6, p. 13 and Table 8, p. 15 for 1995 to 2003 data.
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1.4.1 Carbon Dioxide Emissions for U.S. Buildings, by Year (Million Metric Tons) (1)

Buildings U.S.

Site Growth Rate Growth Rate Buildings %  Buildings %

Fossil Electricity Total 2006-Year Total 2006-Year of Total U.S. of Total Global
1980 630 933 1562 - 4723 - 33% 8.5%
1990 567 1183 1749 - 5012 - 35% 8.2%
2000 615 _ 1881 _ 2197 _. ! 5847 _ . 38% 9:2% ____
2006 538 1698 2236 - 5890 - 38% 7.9%
2010 570 1768 2338 1.1% 6011 0.5% 39% 7.5%
2015 598 1858 2456 1.0% 6226 0.6% 39% 7.2%
2020 616 1974 2589 1.1% 6384 0.6% 41% 7.0%
2025 625 2121 2745 1.1% 6571 0.6% 42% 6.9%
2030 630 2295 2925 1.1% 6851 0.6% 43% 6.9%

Note(s): 1) Excludes emissions of buildings-related energy consumption in the industrial sector. Emissions assume complete combustion from
energy consumption and exclude energy production activities such as gas flaring, coal mining, and cement production. 2) Carbon
emissions calculated from EIA, Assumptions to the AEO 2008 and differs from EIA, AEO 2008, Table A18. Buildings sector total varies
by 0.7% for year 2006 from EIA, AEO 2008. 3) U.S. buildings emissions approximately equal the combined carbon emissions of Japan,
France, and the United Kingdom.

Source(s): EIA, Emissions of Greenhouse Gases in the U.S. 1985-1990, Sept. 1993, Appendix B, Tables B1-B5, p. 73-74 for 1980; EIA, Emissions of Greenhouse
Gases in the U.S. 2003, Dec. 2004, Tables 7-11, p. 29-31 for 1990 and 2000; EIA, Assumptions to the Annual Energy Outlook 2008, April 2008,

Table 2, p. 10 for carbon coefficients; EIA, AEO 2008, Mar. 2008, Table A2, p. 137-139 for 2005-2030 energy consumption and Table A18, p. 164 for
2005-2030 emissions; EIA, International Energy Outlook 2008, June 2008, Table A10, p. 93 for 2005-2030 global emissions; and EIA, International
Energy Annual 2006, July 2006, Table H1, www.eia.doe.gov for 1980-2000 global emission.
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FEDERAL HOUSING FINANCE AGENCY

STATEMENT

For Immediate Release Contact: Corinne Russell (202) 414-6921
July 6, 2010 Stefanie Mullin (202) 414-6376

FHFA Statement on Certain Energy
Retrofit Loan Programs

After careful review and over a year of working with federal and state government agencies, the
Federal Housing Finance Agency (FHFA) has determined that certain energy retrofit lending
programs present significant safety and soundness concerns that must be addressed by Fannie
Mae, Freddie Mac and the Federal Home Loan Banks. Specifically, programs denominated as
Property Assessed Clean Energy (PACE) seek to foster lending for retrofits of residential or
commercial properties through a county or city’s tax assessment regime. Under most of these
programs, such loans acquire a priority lien over existing mortgages, though certain states have
chosen not to adopt such priority positions for their loans.

First liens established by PACE loans are unlike routine tax assessments and pose unusual and
difficult risk management challenges for lenders, servicers and mortgage securities investors.
The size and duration of PACE loans exceed typical local tax programs and do not have the
traditional community benefits associated with taxing initiatives.

FHFA urged state and local governments to reconsider these programs and continues to call for
a pause in such programs so concerns can be addressed. First liens for such loans represent a
key alteration of traditional mortgage lending practice. They present significant risk to lenders
and secondary market entities, may alter valuations for mortgage-backed securities and are not
essential for successful programs to spur energy conservation.

While the first lien position offered in most PACE programs minimizes credit risk for investors

funding the programs, it alters traditional lending priorities. Underwriting for PACE programs
results in collateral-based lending rather than lending based upon ability-to-pay, the absence of
Truth-in-Lending Act and other consumer protections, and uncertainty as to whether the home
improvements actually produce meaningful reductions in energy consumption.

Efforts are just underway to develop underwriting and consumer protection standards as well
as energy retrofit standards that are critical for homeowners and lenders to understand the
risks and rewards of any energy retrofit lending program. However, first liens that disrupt a
fragile housing finance market and long-standing lending priorities, the absence of robust
underwriting standards to protect homeowners and the lack of energy retrofit standards to
assist homeowners, appraisers, inspectors and lenders determine the value of retrofit products
combine to raise safety and soundness concerns.



On May 5, 2010, Fannie Mae and Freddie Mac alerted their seller-servicers to gain an
understanding of whether there are existing or prospective PACE or PACE-like programs in
jurisdictions where they do business, to be aware that programs with first liens run contrary to
the Fannie Mae-Freddie Mac Uniform Security Instrument and that the Enterprises would
provide additional guidance should the programs move beyond the experimental stage. Those
lender letters remain in effect.

Today, FHFA is directing Fannie Mae, Freddie Mac and the Federal Home Loan Banks to
undertake the following prudential actions:

1. For any homeowner who obtained a PACE or PACE-like loan with a priority first lien
prior to this date, FHFA is directing Fannie Mae and Freddie Mac to waive
their Uniform Security Instrument prohibitions against such senior liens.

2. Inaddressing PACE programs with first liens, Fannie Mae and Freddie Mac should
undertake actions that protect their safe and sound operations. These include, but are
not limited to:

- Adjusting loan-to-value ratios to reflect the maximum permissible PACE loan
amount available to borrowers in PACE jurisdictions;

- Ensuring that loan covenants require approval/consent for any PACE loan;

- Tightening borrower debt-to-income ratios to account for additional obligations
associated with possible future PACE loans;

- Ensuring that mortgages on properties in a jurisdiction offering PACE-like programs
satisfy all applicable federal and state lending regulations and guidance.

Fannie Mae and Freddie Mac should issue additional guidance as needed.

3. The Federal Home Loan Banks are directed to review their collateral policies in order to
assure that pledged collateral is not adversely affected by energy retrofit programs that
include first liens.

Nothing in this Statement affects the normal underwriting programs of the regulated entities or
their dealings with PACE programs that do not have a senior lien priority. Further, nothing in
these directions to the regulated entities affects in any way underwriting related to traditional
tax programs, but is focused solely on senior lien PACE lending initiatives.

FHFA recognizes that PACE and PACE-like programs pose additional lending challenges, but
also represent serious efforts to reduce energy consumption. FHFA remains committed to
working with federal, state, and local government agencies to develop and implement energy
retrofit lending programs with appropriate underwriting guidelines and consumer protection
standards. FHFA will also continue to encourage the establishment of energy efficiency
standards to support such programs.

HiH
The Federal Housing Finance Agency regulates Fannie Mae, Freddie Mac and the 12 Federal Home Loan Banks.

These government-sponsored enterprises provide more than $5.9 trillion in funding for the U.S. mortgage markets
and financial institutions.






Freddie
' Mac

~*~ Bulletin

NUMBER: 2010-20

TO: Freddie Mac Sellers and Servicers August 31, 2010

SUBJECT: MORTGAGES SECURED BY PROPERTIES WITH AN OUTSTANDING
PROPERTY ASSESSED CLEAN ENERGY (PACE) OBLIGATION

This Single-Family Seller/Servicer Guide (“Guide”) Bulletin provides guidance to our Seller/Servicers
regarding Freddie Mac’s purchase of Mortgages secured by properties with a Property Assessed Clean
Energy (PACE) or PACE-like obligation.

BACKGROUND

In our Industry Letter dated May 5, 2010, First Lien Mortgages and Energy Efficient Loans, Freddie Mac
reminded Seller/Servicers that an energy-related lien may not be senior to any Mortgage delivered to
Freddie Mac. We also indicated that we would provide additional guidance regarding our requirements on
energy retrofit lending programs in the future, should they move beyond the experimental stage.

On July 6, 2010, the Federal Housing Finance Agency (FHFA) issued a Statement on Certain Energy
Retrofit Loan programs, such as PACE programs (“the FHFA Statement”). The FHFA Statement advised
that First Liens offered by most PACE programs “pose unusual and difficult risk management challenges
for lenders, servicers and mortgage securities investors,” and change customary lending priorities.

The FHFA Statement further provides that First Liens created by PACE programs raise safety and
soundness concerns. Other regulators share these concerns. For example, a Bulletin issued July 6, 2010 by
the Office of the Comptroller of the Currency (OCC 2010-25) states, “This lien infringement raises
significant safety and soundness concerns that mortgage lenders and investors must consider.”

Freddie Mac supports the goal of encouraging responsible financing of energy efficient and renewable
energy home improvements, and we believe this goal may be achieved without altering the lien priority
status of first Mortgages or other underwriting requirements. To the extent necessary to mitigate greater
risks associated with PACE and PACE-like programs, Freddie Mac will take additional actions. These
actions could include adjusting loan-to-value and debt-to-income ratios for Mortgages secured by
properties located in jurisdictions that permit such programs.

REQUIREMENTS
The requirements of this Bulletin apply to PACE obligations that provide for First Lien priority.
Mortgages secured by properties subject to PACE obligations that provide for First Lien priority

Freddie Mac will not purchase Mortgages secured by properties subject to PACE obligations that provide
for First Lien priority. Seller/Servicers are responsible for monitoring State and local laws to determine
whether a jurisdiction has a PACE program that provides for First Lien priority.
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Mortgages secured by properties subject to PACE obligations originated before July 6, 2010 that
provide for First Lien priority

For Mortgages with Freddie Mac Settlement Dates before July 6, 2010 that are secured by properties
subject to PACE obligations originated before July 6, 2010 that provide for First Lien priority,
Freddie Mac will waive the Uniform Security Instrument requirement that these obligations be
subordinate to the First Lien. Otherwise, our requirements regarding Mortgages secured by properties
subject to PACE obligations that provide for First Lien priority remain unchanged.

Refinance of Mortgages secured by properties subject to PACE obligations originated before
July 6, 2010 that provide for First Lien priority

To mitigate the risk posed by PACE obligations that provide for First Lien priority over the Mortgage, we
are implementing additional requirements with respect to the refinance of Mortgages with Freddie Mac
Settlement Dates before July 6, 2010 that are secured by properties subject to PACE obligations
originated before July 6, 2010 that provide for First Lien priority.

For such Mortgages (except when refinanced under Freddie Mac’s Relief Refinance Mortgages™™
offering as described below), Freddie Mac will require that Borrowers who have sufficient equity pay off
the existing PACE obligation in full as a condition to obtaining a new Mortgage. In addition, Sellers must
qualify the Borrower using the steps below that are designed to mitigate Freddie Mac’s exposure and
minimize Borrower hardship:

m  Sellers must first attempt to refinance the Mortgage either as:

O A cash-out refinance Mortgage under the requirements of Guide Section 24.6, Requirements for
Cash-Out Refinance Mortgages, or

O A “no cash-out” refinance Mortgage under the requirements of Guide Section 24.5, Requirements
for ““no cash-out” refinance Mortgages, except that pay-off of the PACE obligation will be
permitted in the same manner that secondary financing that is used in its entirety to purchase the
subject property may be paid off

Proceeds from the cash-out refinance Mortgage or the “no cash-out” refinance Mortgage must be
used to pay off the PACE obligation in full.

m If the Mortgage does not meet the requirements for a cash-out refinance Mortgage or a “no cash-out”
refinance Mortgage, as described above, with sufficient proceeds to pay off the PACE obligation in
full, the Seller may then underwrite the Mortgage under Freddie Mac’s Relief Refinance Mortgage®™
— Open Access offering under the requirements of Guide Chapter B24, Freddie Mac Relief Refinance
Mortgages®™ — Open Access, with the PACE obligation remaining in place. In underwriting under
such offering, it will not be necessary to include the PACE obligation in the calculation of the total
loan-to-value ratio; however, the PACE obligation must be included in the monthly debt payment-to-
income ratio.

Special delivery requirements

For Relief Refinance Mortgages - Open Access when the PACE obligation remains in place, in
addition to complying with the special delivery requirements provided in Chapter B24, the Seller
must deliver special characteristics code “H28.”
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GUIDE REVISIONS

Applicable Guide sections will be updated in a future Bulletin to reflect these changes.

CONCLUSION
If you have any questions, please contact your Freddie Mac representative or call (800) FREDDIE.

Sincerely,

e gl
Patricia J. McClung

Vice President
Offerings Management
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Federal Housing Finance Agency
1700 G Street, N.W., Washington, D.C. 20552-0003
Telephone: (202) 414-3800
Facsimile: (202) 414-3823
www.fhfa.gov

February 28, 2011

Timothy J. Mayopoulos, Esq. Robert E. Bostrom, Esq.
General Counsel General Counsel

Fannie Mae Freddie Mac

3900 Wisconsin Avenue, N.W. 8200 Jones Branch Drive
Washington, DC 20016 McLean, VA 22102-3110

RE: PACE Programs
Mzt. Mayopoulos and Mr. Bostrom:

In response to inquiries regarding the status of the Conservatot’s outstanding directives regarding
so-called Property Assessed Clean Energy (PACE) programs, I wanted to provide the following
additional guidance.

Subsequent to the Conservatot’s July 6 statement to the Enterprises, the Enterprises issued on
August 31, 2010, additional lender requitements (Lender Letters) to address the risks posed by first-
lien PACE progtams. The Conservator reaffirms that PACE programs that provide for first-lien
ptiority over mortgage loans present significant tisks to certain assets and property of the
Enterprises— mortgages and mortgage-related assets— and pose unusual and difficult risk
management challenges for the Enterprises.

Accotdingly, pursuant to 12 USC 4617 and in furtherance of the Conservator’s duty to preserve and
conserve assets of the Enterprises, you are directed as follows:

1. The Enterprises shall continue to refrain from purchasing mortgage loans secured by properties
with outstanding first-lien PACE obligations and carefully monitor through their seller-servicers any
programs that create such first-lien obligations.

2. The Enterprises shall continue to opetate in accordance with the Lender Letters and shall
undertake other steps as may be necessary to protect their safe and sound operations from these
first-lien PACE programs.

If you have any questions, you may contact me at 202 414 3788. With all best wishes, I am

Sincerely,
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PEOPLE OF THE STATE OF CALIFORNIA, exrel. KAMALA D. HARRIS,
ATTORNEY GENERAL, Plaintiff, v. FEDERAL HOUSING FINANCE AGENCY;
EDWARD DeMARCO, in his capacity as Acting Director of FEDERAL HOUSING
FINANCE AGENCY; FEDERAL HOME LOAN MORTGAGE CORPORATION;

CHARLESE. HALDEMAN, Jr., in his capacity as Chief Executive Officer of

FEDERAL HOME LOAN MORTGAGE CORPORATION; FEDERAL
NATIONAL MORTGAGE ASSOCIATION; and MICHAEL J. WILLIAMS, in his
capacity as Chief Executive Officer of FEDERAL NATIONAL MORTGAGE

ASSOCIATION, Defendants SONOMA COUNTY and PLACER COUNTY,
Plaintiff and Plaintiff-Intervener, v. FEDERAL HOUSING FINANCE AGENCY;
EDWARD DeMARCO, in his capacity as Acting Director of FEDERAL HOUSING
FINANCE AGENCY; FEDERAL HOME LOAN MORTGAGE CORPORATION;

CHARLESE. HALDEMAN, Jr., in his capacity as Chief Executive Officer of

FEDERAL HOME LOAN MORTGAGE CORPORATION; FEDERAL
NATIONAL MORTGAGE ASSOCIATION; and MICHAEL J. WILLIAMS, in his
capacity as Chief Executive Officer of FEDERAL NATIONAL MORTGAGE
ASSOCIATION, Defendants. SSERRA CLUB, Plaintiff, v. FEDERAL HOUSING
FINANCE AGENCY; and EDWARD DeMARCO, in his capacity as Acting Director
of FEDERAL HOUSING FINANCE AGENCY, Defendants. CITY OF PALM
DESERT, Plaintiff, v. FEDERAL HOUSING FINANCE AGENCY; FEDERAL
NATIONAL MORTGAGE ASSOCIATION; and FEDERAL HOME LOAN
MORTGAGE CORPORATION, Defendants.

No. C 10-03084 CW,No. C 10-03270 CW,No. C 10-03317 CW,No. C 10-04482 CW

UNITED STATESDISTRICT COURT FOR THE NORTHERN DISTRICT OF
CALIFORNIA

2011 U.S. Dist. LEX1S 96235
August 26, 2011, Decided
August 26, 2011, Filed
SUBSEQUENT HISTORY: Stay granted by, in part Motion to strike denied by, Stay granted by County of

County of Sonoma v. Fed. Hous. Fin. Agency, 2011 U.S  Sonoma v. Fed. Hous. Fin. Agency, 2011 U.S App.
Dist. LEXIS112945 (N.D. Cal., Sept. 30, 2011) LEXIS 26124 (9th Cir. Cal., Dec. 20, 2011)



Page 2

2011 U.S. Dist. LEXIS 96235, *

PRIOR HISTORY: In re Property Assessed Clean
Energy Programs Litig., 764 F. Supp. 2d 1345, 2011 U.S
Dist. LEXIS12669 (J.P.M.L., 2011)

COUNSEL: [*1] For People of the State of California,
ex rel., Edmund G. Brown, Jr., California Attorney
General  (4:10-cv-03084-CW), Haintiffs: Kenneth P.
Alex, LEAD ATTORNEY, Janill L. Richards, California
State Attorney General's Office, Oakland, CA; Sandra
Goldberg, CA Attorney General's Office, Oakland, CA.

For Federal Housing Finance Agency, Defendant: Asim
Varma, LEAD ATTORNEY, Arnold and Porter,
Washington, DC; Scott Michael Border, Arnold and
Porter LL P, Washington, DC.

For Edward DeMarco, in his capacity as Acting Director
of Federal Housing Finance Agency, Defendant: Scott
Michael Border, Arnold and Porter LLP, Washington,
DC.

For Federal Home Loan Mortgage Corporation,
Defendant: Heather B. Hoesterey, Reed Smith LLP, San
Francisco, CA; Henry Falkner Reichner , PRO HAC
VICE, Reed Smith LLP, Philadelphia, PA.

For Charles E. Haldeman, Jr., in his capacity as Chief
Executive Officer of Federal Home Loan Mortgage
Corporation, Defendant: Heather B. Hoesterey, Reed
Smith LLP, San Francisco, CA; Henry Falkner Reichner ,
PRO HAC VICE, Reed Smith LLP, Philadelphia, PA.

For Federal National Mortgage Association, Defendant:
Randall W. Edwards, LEAD ATTORNEY, FloraF Vigo,
Thomas Patrick Brown, OMelveny [*2] & Myers LLP,
San Francisco, CA; Jeffrey W. Kilduff, O'Melveny
Myers LLP, Washington, DC.

For Michad J. Williams, in his capacity as Chief
Executive Officer of Federal National Mortgage
Association, Defendant: Randall W. Edwards, LEAD
ATTORNEY, Thomas Patrick Brown, O'Melveny &
Myers LLP, San Francisco, CA; Flora F Vigo, Attorney
a Law, San Francisco, CA; Jeffrey W. Kilduff,
O'Melveny Myers LLP, Washington, DC.

For United States Department of Justice, Interested Party:
Patrick George Nemeroff, LEAD ATTORNEY, Federal
Programs Branch, United States Department of Justice,
Civil Division, Washington, DC.

For County of Sonoma (4:10-cv-03270-CW), Plaintiff:
Phyllis Crockett Gallagher, LEAD ATTORNEY, Office
of The County Counsel, County of Sonoma, Santa Rosa,
CA.

For County of Placer, Intervenor Pla. Vaerie Diane
Flood, LEAD ATTORNEY, Placer County Counsel,
Auburn, CA.

For Federal Housing Finance Agency, Edward DeMarco,
in his capacity as Acting Director of Federal Housing
Finance Agency, Defendants: Asim Varma, Arnold and
Porter, Washington, DC; Howard N. Cayne, Arnold &
Porter LLP, Washington, DC; Scott Michael Border,
Arnold and Porter LLP, Washington, DC; Stephen E.
Hart, Federal Housing [*3] Finance Agency,
Washington, DC.

For Federal Home Loan Mortgage Corporation, Charles
E. Haldeman, Jr., in his capacity as Chief Executive
Officer of Federa Home Loan Mortgage Corporation,
Defendants: Heather B. Hoesterey, Reed Smith LLP, San
Francisco, CA; Henry Falkner Reichner , PRO HAC
VICE, Reed Smith LLP, Philadelphia, PA.

For Federal National Mortgage Association, Michael J
Williams, in his capacity as Chief Executive Officer of
Federal National Mortgage Association, Defendants:
Flora F Vigo, Randall W. Edwards, Thomas Patrick
Brown, O'Melveny & Myers LLP, San Francisco, CA;
Jeffrey W. Kilduff, O'Melveny Myers LLP, Washington,
DC.

For United States Department of Justice, Interested Party:
Patrick George Nemeroff, LEAD ATTORNEY, Federal
Programs Branch, United States Department of Justice,
Civil Division, Washington, DC.

For People of the State of California ex rel. Edmund G.
Brown Jr., Attorney General, Amicus: Janill L. Richards,
CA State Attorney General's Office, Oakland, CA.

For Sierra Club (4:10-cv-03317-CW), Plaintiff: Gloria
Diantha Smith, Sierra Club, San Francisco, CA; Travis
Michael Ritchie, Sierra Club Environmental Law
Program, San Francisco, CA.

For Federal Housing Finance [*4] Agency, Defendant:
Asim Varma, LEAD ATTORNEY, Arnold and Porter,
Washington, DC; Scott Michael Border, Arnold and
Porter LLP, Washington, DC.



Page 3

2011 U.S. Dist. LEX1S 96235, *4

For Edward DeMarco, in his capacity as Acting Director
of Federal Housing Finance Agency, Defendant: Scott
Michael Border, Arnold and Porter LLP, Washington,
DC.

For Federal Home Loan Mortgage Corporation,
Defendant: Heather B. Hoesterey, Reed Smith LLP, San
Francisco, CA.

For United States Department of Justice, Interested Party:
Patrick George Nemeroff, LEAD ATTORNEY, Federal
Programs Branch, United States Department of Justice,
Civil Division, Washington, DC.

For City of Palm Desert (4:10-cv-04482-CW), Plaintiff:
Mitchell Edward Abbott, LEAD ATTORNEY, Richards
Watson & Gershon, Los Angeles, CA; David G.
Alderson, Richards Watson Gershon, Los Angeles, CA.

For Federal Housing Finance Agency, Defendant: Scott
Michael Border, LEAD ATTORNEY, Arnold and Porter
LLP, Washington, DC; Asim Varma, Arnold and Porter,
Washington, DC; Howard N. Cayne, Arnold & Porter
LLP, Washington, DC; Stephen E. Hart, Federal Housing
Finance Agency, Washington, DC.

For Federal National Mortgage Association, Defendant:
Randall W. Edwards, OMelveny & Myers LLP, San
Francisco, [*5] CA.

For Federal Home Loan Mortgage Corporation,
Defendant: Heather B. Hoesterey, Reed Smith LLP, San
Francisco, CA.

For United States Department of Justice, Interested Party:
Patrick George Nemeroff, LEAD ATTORNEY, Federal
Programs Branch, United States Department of Justice,
Civil Division, Washington, DC.

JUDGES: CLAUDIA WILKEN, United States District
Judge.

OPINION BY: CLAUDIA WILKEN

OPINION

ORDER GRANTING IN PART AND DENYING IN
PART DEFENDANTS MOTIONS TO DISMISS
(Docket Nos. 49, 41, 74, 18, and 13), AND GRANTING
IN PART AND DENYING IN PART SONOMA
COUNTY'S MOTION FOR A PRELIMINARY

INJUNCTION (Docket No. 33)

California, Sonoma and Placer Counties, the City of
Palm Desert and the Sierra Club have sued the Federd
Housing Finance Agency (FHFA), the Federal National
Housing Association (Fannie Mag), the Federal Loan
Mortgage Corporation (Freddie Mac) and their directors.
1 The lawsuits challenge actions by the FHFA, Fannie
Mae and Freddie Mac which have allegedly blocked
government programs financing energy conservation. 2
Paintiffs seek declaratory and injunctive relief, alleging
violations of the Administrative Procedures Act (APA),
the National Environmental Policy Act (NEPA), various
state laws and the Constitution's Tenth Amendment [*6]
and Spending Clause.

1 By stipulation, the claims against Defendants
Charles E. Halderman, J. and Michad J.
Williams, who were sued in their officia
capacities as Chief Executive Officers for Fannie
Mae and Freddie Mac, have been dismissed. No.
C 10-03084, Docket No. 83; No. C 10-03270,
Docket No. 93.

2 Three similar cases have been filed in federal
district courts in Florida and New York: The
Town of Babylon v. Federal Housing Finance
Agency, et a., 2:10-cv-04916 (E.D.N.Y); Natural
Resource Defense Council, Inc. v. Federa
Housing Finance  Authority, et a.,
1:10-cv-07647-SAS (S.D.N.Y.); and Leon County
v. Federa Housing Finance Agency, et a.,
4:10-cv-00436-RH (N.D.Fla). The Babylon and
Natural Resource Defense Council actions have
been dismissed, and notices of appeal have been
filed.

Defendants have moved to dismiss al claims. 3
Plaintiffs jointly oppose. Sonoma County also moves for
a preliminary injunction. Defendants' motions to dismiss
are GRANTED IN PART. Sonoma County's motion for a
preliminary injunction is GRANTED IN PART.

3 Unless noted otherwise, citations to the record
refer to the California action, C 10-03084.

BACKGROUND

The present actions arise from disputes about certain
[*7] federaly funded, state and locally administered
initiatives known as Property Assessed Clean Energy
(PACE) programs. The Department of Energy
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substantially funds PACE programs, as part of the
American Recovery and Reinvestment Act of 2008.
Through these programs, state and local governments
finance energy conservation improvements with debt
obligations secured by the retrofitted properties. As a
related benefit, the programs are intended to create jobs.

In the Housing and Economic Recovery Act of 2008
(HERA), Public Law 110-289, 122 Stat. 2654, Congress
established the FHFA to regulate and oversee Fannie Mae
and Freddie Mac (collectively, the Enterprises), aswell as
the Federd Home Loan Banks (Banks), which largely
control the country's secondary market for residential
mortgages. The HERA amended the Federal Housing
Enterprises Financial Safety and Soundness Act of 1992,
12 U.SC. §4501 et seq. (Safety and Soundness Act). The
Safety and Soundness Act outlines the regulatory and
oversight structure for the Enterprises and the Banks,
denominated the regulated entities. 12 U.S.C. § 4502(20).
As amended by the HERA, the Safety and Soundness Act
vests in the FHFA the authority to act [*8] as a
conservator and receiver for the Enterprises and the
Banks. 12 U.S.C. 88 4511(b); 4617(a). Since September
6, 2008, both Enterprises have been in FHFA
conservatorship. Id.

The parties disagree about the nature of the debt
obligations created by PACE programs, and the extent to
which the obligations create risks for secondary mortgage
holders, such as the Enterprises. Defendants contend that
PACE programs, in particular those that result in lien
obligations that take priority over mortgage loans, make
alienation of the encumbered properties more difficult,
and thus pose risk to the security interests of entities that
purchase the mortgages for investment purposes.
Plaintiffs alege that Defendants actions have thwarted
PACE programs. They clam that (1) Defendants
disregarded statutorily imposed procedural requirements
in adopting policies about the PACE debt obligations, (2)
Defendants determinations were substantively unlawful
because they were arbitrary and capricious, and (3)
Defendants mischaracterized the legal nature of the
obligations, contrary to state law, deeming them loans
rather than traditional public assessments.

The actions Defendants took are as follows. In a
letter [*9] dated June 18, 2009, addressed to banking and
creditor trade groups, as well as associations for
mortgage regulators, governors and state legislators, the
FHFA asserted in genera terms that the PACE program

posed risks to homeowners and lenders. On September
18, 2009, Fannie Mae issued a "Lender Letter" to its
mortgage sellers and servicers in response to questions
about PACE programs, providing a link to the FHFA's
June 18, 2009 letter. First Amended Complaint (FAC),
Ex. A.

On May 5, 2010, Fannie Mae and Freddie Mac both
issued letters to their mortgage sellers and servicers,
again addressing concerns about PACE programs. FAC,
Ex. B.

On July 6, 2010, the FHFA issued a statement that
the PACE programs "present significant safety and
soundness concerns that must be addressed by Fannie
Mae, Freddie Mac and the Federal Home Loan Banks."
FAC, Ex. C. The FHFA stated that first liens created by
PACE programs were different from 'routine tax
assessments,” and posed significant risks to lenders,
servicers, and mortgage securities investors. Id. The
FHFA "urged state and local governments to reconsider
these programs” and called "for a pause in such programs
so concerns can be addressed.” Id. [*10] The FHFA
directed Fannie Mae, Freddie Mac and the Banks to
undertake "prudential actions,” including reviewing their
collateral policies to assure no adverse impact by PACE
programs. 1d. Although Defendants have taken the
position that the FHFA issued the statement in its
capacities as conservator and as regulator, the statement
itself does not say so, or cite any statutory or regulatory
provision.

On August 31, 2010, Fannie Mae and Freddie Mac,
citing the FAFA's July 2010 statement, announced to
lenders that they would not purchase mortgages
originated on or after July 6, 2010, which were secured
by properties encumbered by PACE obligations.
Declaration of Scott Border, Exs. 20 & 21.

At the Court's request, on February 8, 2011, the
United States submitted a Statement of Interest in these
lawsuits.

On February 28, 2011, the FHFA's General Counsel
sent a letter to General Counsel for Fannie Mae and
Freddie Mac, reaffirming that debts arising from PACE
programs pose significant risks to the Enterprises.
Defendants Notice of New Authority, Ex. A. The FHFA
invoked its statutory authority as conservator and directed
that the "Enterprises shall continue to refrain from
purchasing mortgage [*11] loans secured by properties
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with outstanding first-lien PACE obligations." Id. In
addition, the letter ordered that the "Enterprises shall
continue to operate in accordance with the Lender Letters
and shall undertake other steps necessary to protect their
safe and sound operations from these first-lien PACE
programs.” Id.

LEGAL STANDARD

Dismissal is appropriate under Rule 12(b)(1) when
the district court lacks subject matter jurisdiction over the
clam. Fed. R Civ. P. 12(b)(1). Federal subject matter
jurisdiction must exist at the time the action is
commenced. Morongo Band of Mission Indians v. Cal.
Sate Bd. of Equalization, 858 F.2d 1376, 1380 (9th Cir.
1988). A federa court is presumed to lack subject matter
jurisdiction until the contrary affirmatively appears. Sock
W., Inc. v. Confederated Tribes, 873 F.2d 1221, 1225
(Sth Cir. 1989).

Dismissal under Rule 12(b)(6) for failure to state a
claim is appropriate only when the complaint does not
give the defendant fair notice of a legaly cognizable
claim and the grounds on which it rests. Bell Atl. Corp. v.
Twombly, 550 U.S 544, 555, 127 S Ct. 1955, 167 L. Ed.
2d 929 (2007). A complaint must contain a "short and
plain statement of the claim showing that the pleader
[*12] is entitled to relief.” Fed. R Civ. P. 8(a). In
considering whether the complaint is sufficient to state a
claim, the court will take all material allegations as true
and construe them in the light most favorable to the
plaintiff. NL Indus., Inc. v. Kaplan, 792 F.2d 896, 898
(Sth Cir. 1986). However, this principle is inapplicable to
legal conclusions; "threadbare recitals of the elements of
a cause of action, supported by mere conclusory
statements," are not taken as true. Ashcroft v. Igbal, 556
U.S 662, 129 S Ct. 1937, 1949-50, 173 L. Ed. 2d 868
(2009) (citing Twombly, 550 U.S. at 555).

DISCUSSION
|. Subject Matter Jurisdiction
A. Article 1l Standing

Although Defendants did not initially raise the issue,
the United States argues in its Statement of Interest that
Plaintiffs do not have Article Il standing and, therefore,
the Court does not have subject matter jurisdiction to
consider their claims. "If the court determines at any time
that it lacks subject-matter jurisdiction, the court must

dismiss the action." Fed. R. Civ. P. 12(h)(3). To establish
congtitutional  standing, a plaintiff must satisfy three
requirements--(1) injury in fact; (2) causation; and (3)
redressability. Lujan v. Defenders of Wildlife, 504 U.S
555, 560, 112 S. Ct. 2130, 119 L. Ed. 2d 351 (1998).
[*13] The party invoking federal jurisdiction bears the
burden of establishing that it has Article Il standing.
Steel Co. v. Citizens for a Better Environment, 523 U.S
83, 103-104, 118 S. Ct. 1003, 140 L. Ed. 2d 210 (1998).
On a motion to dismiss, a plaintiff need only show that
the facts aleged, if proved, would confer standing.
Central Delta Water Agency v. United Sates, 306 F.3d
938, 947 (9th Cir. 2002).

The United States does not argue that Plaintiffs do
not allege "injury in fact," and the Court finds that they
do. Rather, the United States asserts that Plaintiffs cannot
satisfy the causation requirement because the Enterprises
took the position that PACE debt obligations were
incompatible with their uniform security instruments in
their May 5, 2010 letters, before the FHFA issued its July
6, 2010 statement. The United States argues that
Paintiffs have alleged no facts suggesting that the
Enterprises would have atered their position if the FHFA
had not issued its July statement.

With respect to redressability, the United States
asserts that it is mere speculation that if the FHFA
changed its policy on the PACE program, individuals
would be able to obtain mortgages, or refinance existing
mortgages, on properties encumbered [*14] by PACE-
related debt obligations. The United States further argues
that it is speculative that the notice and comment process
would change the FHFA's and the Enterprises position
with respect to PACE programs.

Plaintiffs claim procedural as well as substantive
injury. "A showing of procedural injury lessens a
plaintiff's burden on the last two prongs of the Article I11
standing inquiry, causation and redressability." Salmon
Spawning & Recovery Alliance v. Gutierrez, 545 F.3d
1220, 1226 (9th Cir. 2008). The Supreme Court has
explained that

a litigant to whom Congress has
accorded a procedural right to protect his
concrete interests . . . can assert that right
without meeting all the normal standards
for redressability and immediacy. When a
litigant is vested with a procedural right,
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that litigant has standing if there is some
possibility that the requested relief will
prompt the injury-causing party to
reconsider the decision that allegedly
harmed the litigant.

Massachusetts v. EPA, 549 U.S 497, 517-18, 127 S Ct.
1438, 167 L. Ed. 2d 248 (2007) (internal quotation marks
and citations omitted). Where a plaintiff asserts that an
agency has failed to follow procedural requirements in
considering the environmental impact [*15] of its action,
for purposes of redressability, "[i]t suffices that . . . the
[agency's] decison could be influenced by the
environmental considerations that [the relevant statute]
requires an agency to study." Citizens for Better Forestry
v. USDA, 341 F.3d 961, 976 (9th Cir. 2003) (alterations
and emphasis in origina, interna quotation marks
omitted); Natural Resources Defense Council, Inc. v.
EPA, 638 F.3d 1183, 1189 n.3 (9th Cir. 2011); Salmon
Spawning, 545 F.3d at 1226-27; Serra Forest Legacy v.
United Sates Forest Service, 652 F. Supp. 2d 1065, 1078
(N.D. Cal. 2009). In contrast, "a plaintiff alleging a
substantive violation must demonstrate that its injury
would likely be redressed by a favorable court decision.”
Salmon Spawning, 545 F.3d at 1228.

With regard to causation, Plaintiffs have alleged a
sufficient connection between Defendants actions and
the thwarting of PACE programs and their anticipated
benefits. To hold otherwise would suggest that Congress
imposed procedural requirements that have no
meaningful effect. See Citizens for Better Forestry, 341
F.3d at 973.

Although the FHFA's July 2010 statement was
issued after Fannie Mae and Freddie Mac's May 2010
announcements [*16] to their sellers and servicers, the
FHFA had publicized its concerns in the prior, June 2009,
letter. Fannie Mae, in turn, cited that letter as it raised
caution about PACE programs in its September 2009
Lender Letter. In addition, Fannie Mae's and Freddie
Mac's August 31, 2010 announcements that they would
not purchase PACE-encumbered mortgages originated on
or after July 6, 2010, were issued in response to the
FHFA's statement.

Further, Plaintiffs claims of procedura violations
are redressable. If the statutorily mandated procedures
were followed, Plaintiffs' interests could be protected by
aresulting change in the FHFA, Fannie Mae and Freddie

Mac's policy, spurring lenders to renew financing of
PACE-encumbered properties. Plaintiffs have alleged
that, prior to the July 2010 statement, PACE programs
were operational and PACE participants were able to
refinance their mortgages. They further allege that, after
the FHFA's July 2010 statement and the Enterprises
announcements, the programs faltered and participants
became unable to refinance or transfer their properties
without paying off the PACE debt in full. FAC  35.
Accepting the alegations as true, the financing and
benefits [*17] previously afforded by PACE programs
could be renewed as a result of new information gleaned
through the notice and comment and environmental
review processes and a resulting change in Defendants
position and related marketplace practices.

Although Plaintiffs’ substantive claims are subject to
greater scrutiny with regard to Article 1l standing
requirements, the causation and redressability
requirements are adequately plead. The alleged reaction
of the marketplace to Defendants' actions and the rapid
demise of PACE programs establish a sufficient causal
connection between Defendants actions and Plaintiffs
purported injury. Redressability is sufficiently aleged
because, if the FHFA's policy were set aside as arbitrary
and capricious, it is likely that financing streams would
be renewed.

This case is distinguishable from Levine v. Vilsack,
587 F.3d 986 (9th Cir. 2009), a case upon which the
United States relies to argue that Plaintiffs' claims are not
redressable. In Levine, the plaintiffs brought suit against
the Secretary of Agriculture, alleging that the agency's
interpretive rule excluding poultry from the Humane
Methods of Slaughter Act (HMSA) was arbitrary and
capricious under [*18] the APA. The plaintiffs sought to
block the inhumane slaughter of poultry under the
HMSA, but the statute lacked an enforcement provision.
Id. at 989. Plaintiffs goal would be achieved only if the
Secretary proceeded to add poultry to the list of protected
species under the Federal Meat Inspection Act, a separate
statute which was not at issue in the case. Id. at 993-95.
The court reasoned that it was speculative whether the
Secretary would do so and whether resulting regulations
would make the dlaughter of poultry more humane. Id. at
996-97.

The present actions differ because further action by a
federal agency would not be required to achieve
Plaintiffs goals. Plaintiffs have aleged that PACE
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encumbrances were treated like tax assessments until the
FHFA took the actions it did. Plaintiffs adequately allege
that a change in the FHFA's policy would lead to a return
previous marketplace practices.

Accordingly, Plaintiffs' claims sufficiently allege the
injury in fact, causation and redressability necessary to
establish standing at this stage of the litigation.

B. Statutory Preclusion of Judicial Review

Defendants argue that, pursuant to Federal Rule of
Civil Procedure 12(b)(1), the present [*19] actions
should be dismissed for lack of subject matter
jurisdiction. Specifically, Defendants assert that three
statutory provisions-12 U.SC. 88 4617(f), 4635(b), and
4623(d)--preclude judicial review of Plaintiffs claims for
relief.

The courts have long recognized a presumption in
favor of judicial review of administrative actions. Love v.
Thomas, 858 F.2d 1347, 1356 (9th Cir. 1988) (citing
Block v. Community Nutrition Inst., 467 U.S 340,
349-51, 104 S Ct. 2450, 81 L. Ed. 2d 270 (1984)). The
presumption may be overcome by various means,
including "specific language or specific legidlative
history that is areliable indicator of congressional intent”
or "by inference of intent drawn from the statutory
scheme as awhole." Block, 467 U.S. at 349.

Although "great weight" is ordinarily given to an
agency's interpretation of a statute it is charged with
enforcing, "that deference does not extend to the question
of judicial review, a matter within the peculiar expertise
of the courts." Love, 858 F.2d at 1352 n.9.

The Court considers whether any of the three
provisions preclude its authority to hear Plaintiffs claims.

1. Section 4617(f)

Section 4617(a) authorizes the appointment of the
FHFA as conservator or receiver for a [*20] regulated
entity under certain circumstances. 12 U.SC. § 4617(a).
As conservator, the FHFA immediately succeeds to "all
rights, titles, powers, and privileges of the regulated
entity, and of any stockholder, officer, or director of such
regulated entity" with respect to the entity and its assets.
12 U.SC. § 4617(b)(2)(A). The FHFA may take over
assets and operate the entity subject to its
conservatorship, collect all obligations and money due,

perform all functions of the regulated entity in its name
consistent with the FHFA's appointment as conservator,
and preserve and conserve the entity's assets and
property. 12 U.S.C. § 4617(b)(2)(B)(i)-(iv).

Section 4617(f) limitsjudicial review of such actions,
stating that "no court may take any action to restrain or
affect the exercise of powers or functions of the Agency
as a conservator or a receiver." 12 U.SC. § 4617(f).
There is little case law interpreting Section 4617(f).
However, the parties recognize that the language in the
provision is similar to 12 U.S.C. § 1821(j), which limits
judicial review of actions taken by the Federal Deposition
Insurance Corporation (FDIC) in its capacity as a
conservator or receiver. Sahni v. American Diversified
Partners, 83 F.3d 1054, 1058-59 (9th Cir. 1996). [*21]
That provision states that "no court may take any action,"
except at the request of the FDIC Board of Directors by
regulation or order, "to restrain or affect the exercise of
powers or functions of the [FDIC] as a conservator or a
receiver." 12 U.SC. § 1821()).

The Ninth Circuit has stated, "The bar imposed by §
1821(j) does not extend to situations in which the FDIC
as receiver asserts authority beyond that granted to it as a
receiver." Sharpev. FDIC, 126 F.3d 1147, 1155 (9th Cir.
1997) (citing National Trust for Historic Preservation v.
FDIC, 995 F.2d 238, 240, 301 U.S. App. D.C. 338 (D.C.
Cir. 1993), judgment vacated, 5 F.3d 567, 303 U.S. App.
D.C. 315 (D.C. Cir. 1993), reinstated in relevant part, 21
F.3d 469, 305 U.S. App. D.C. 375 (D.C. Cir. 1994)). In
Sharpe, the Ninth Circuit held that the FDIC, in
breaching a contract, did not act within its statutorily
defined receiver powers to disaffirm or repudiate
contracts; the court was permitted to review the plaintiffs
breach of contract claim against the FDIC.

The FHFA contends that it issued its July 2010
statement and February 2011 letter as conservator of the
Enterprises. Plaintiffs respond that Defendants actions
amount to substantive rule-making, and that rule-making
isnot a part of the FHFA's [*22] role as conservator. The
FHFA has directed Fannie Mae and Freddie Mac
prospectively to refrain from purchasing any mortgage
loan secured by property with an outstanding PACE
obligation. This appears to amount to substantive
rule-making.

Digtinct from the FHFA's powers as a conservator or
receiver, it has supervisory and regulatory authority over
Fannie Mae, Freddie Mac and the Federal Home Loan
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Banks, the regulated entities. See 12 U.S.C. § 4511(h); §
4513b; § 4513(a)(1)(A), (B)(i)-(v).

Therefore, the Court must next consider whether the
FHFA's rule-making is pursuant to its authority as a
conservator, or to its supervisory or regulatory authority.
The Ninth Circuit has explained that, "in interpreting a
statute, the court will not look merely to a particular
clause in which general words may be used, but will take
in connection with it the whole statute (or statutes on the
same subject) and the objects and policy of the law."
Morrison-Knudsen Co., Inc. v. CHG Int'l, Inc., 811 F.2d
1209, 1219 (9th Cir. 1987) (internal quotation marks
omitted). In Morrison-Knudsen, the Ninth Circuit
declined to hold that the Federal Savings and Loan
Insurance Corporation's authority to adjudicate creditor
[*23] claims was in keeping with the ordinary functions
of areceiver. Id. at 1217. The Ninth Circuit found that
the language in the relevant statute failed to enumerate,
and the statutory scheme did not support, the power to
adjudicate creditor claims. Id. at 1218-20.

Here, it is clear from the statutory scheme overall
and other provisions of section 4617 that Congress
distinguished between the FHFA's powers as a
conservator and its authority as a regulator, and did not
intend that the former would subsume the | atter.

Specific provisions of section 4617 include the
phrase, "The agency may, as conservator . . .," in
reference to the FHFA's authority in that role, while other
provisions addressing the FHFA's regulatory powers do
not contain analogous language. Compare 12 U.SC. §
4617(b)(1) and (2)(C) with § 4617(b)(2)(A), (B), (G), (H),
(M(@)(1) and (J) 4 and § 4617(b)(4). Section 4617(b)
indicates that Congress intended to enumerate the
FHFA's powers and duties as a conservator, while
delegating other duties to the FHFA's regulatory
authority. The statute does not identify substantive
rulemaking as a conservatorship power.

4 Although section 4617(b)(2)(J) is worded as a
broad, catchall provision, [*24] given the overall
scheme of section 4617, it would be incorrect to
find that section 4617(b)(2)(J) authorizes the
FHFA to do anything and everything, including
engaging in rule-making, as a conservator.

The cases upon which Defendants rely to assert that
the FHFA's powers as a conservator are "sweeping" and
"broad,” such that its July 2010 statement and February

2011 letter escape judicial review, are inapposite. The
cases address FHFA actions typical of the ordinary
day-to-day functions of an agency acting as conservator
or receiver. See e.g., Freeman v. FDIC, 56 F.3d 1394,
312 U.S App. D.C. 324 (D.C. Cir. 1995) (holding that,
pursuant to 12 U.SC. § 1821(j), the court was precluded
from taking any action that might restrain the FDIC from
conducting a nonjudicial foreclosure sale of assets
acquired from afailed bank); National Trust, 995 F.2d at
239-41 (holding that a lawsuit to enjoin the FDIC's sdle
to liquidate assets was precluded by § 1821(j)); Hindes v.
FDIC, 137 F.3d 148, 160 (3rd Cir. 1998) (precluding an
order voiding FDIC action in its corporate capacity,
which triggered a state agency to close a bank and
appoint the FDIC as receiver); Telematics International,
Inc. v. NEMLC Leasing Corp. , 967 F.2d 703, 707 (1st
Cir. 1992) [*25] (precluding plaintiff from attaching a
certificate of deposit held by a bank because the
attachment would impede the FDIC from attaching the
asset); Save Our Wetlands, Inc. v. Sate of La., Landmark
Lands Co., 1996 U.S. Dist. LEXIS 5579, 1996 WL
194924, *2-3 (E.D. La.) (stating that disposition of a
failed institution's assets is a power of a receiver, and a
challenge to title of a property directly affects the
receiver's function); Pyramid Constr. Co., Inc. v. Wind
River Petroleum, Inc., 866 F. Supp. 513, 518-19 (D. Utah
1994) (precluding an order to rescind the Resolution
Trust Corporation's sale of a parcel and force transfer of
that parcel from one private party to another); Furgatch v.
Resolution Trust Corp., 1993 WL 149084, *2 (N.D. Cal.)
(precluding injunction against a bank and trustee to
prevent a foreclosure sale because it would indirectly
enjoin a foreclosure by the RTC in its role as
conservator).

Substantive rule-making is not appropriately deemed
action pursuant to the FHFA's conservatorship authority.
The FHFA's policy-making with respect to PACE
programs does not involve succeeding to the rights or
powers of the Enterprises, taking over their assets,
collecting money due or operating their business. [*26]
Given the presumption in favor of judicial review, section
4617(f) does not preclude review of the July 2010
statement and February 2011 etter.

2. Section 4623(d)

The FHFA argues that its July 2010 statement was
exempt from judicia review pursuant to 12 U.SC. §
4623(d), which restricts judicia review of any action
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taken under section 4616(b)(4). S Section 4616(b)(1)
through (4) describes supervisory actions that the FHFA
Director may take with respect to "significantly
undercapitalized" regulated entities. Section 4616(b)(4)
authorizes the Director to require a "significantly
undercapitalized" regulated entity "to terminate, reduce,
or modify any activity that the Director determines
creates excessive risk to the regulated entity." The Safety
and Soundness Act establishes a tiered system of
classification of the capitalization of the regulated
entities; "significantly undercapitalized" is the second
lowest of the four tiers. See 12 U.SC. § 4614(a) and
(b)(1)(C).

5 Defendants assert that Title 12 U.S.C. sections
4623(d) and section 4635(b) preclude judicia
review of the July 2010 statement, as alternative
arguments to their contention that section 4617(f)
bars review. The FHFA issued [*27] its February
2011 letter after the parties completed briefing on
Defendants motions to dismiss, and the Court
permitted supplemental briefing to address the
February 2011 letter. Defendants did not argue
that 12 U.SC. 88 4635(b) and February 2011
letter. They took the position that section 4617(f)
precluded review of the February 2011 letter
because it was issued expressy in the FHFA's
capacity as conservator of Fannie Mae and
Freddie Mac. Docket No. 105 and 107.
Accordingly, the Court does not address 12
U.SC. 88 4635(b) or 4623(d) with respect to the
February 2011 letter.

It is not clear that the FHFA acted pursuant to
section 4616(b)(4) because it could have done so only if
it found that Fannie Mae, Freddie Mac and the Federal
Home Loan Banks were significantly undercapitalized.
Defendants have not shown that the FHFA imposed such
a classification. Because a regulated entity may be placed
into FHFA conservatorship on grounds apart from its
capital classification, it is not possible to infer from
Fannie Mae or Freddie Mac's conservatorship that they
were classified as significantly undercapitalized. Nothing
in the July 2010 statement refers to section 4616(b)(4), or
makes reference [*28] to undercapitalization. Thus,
section 4623(d) does not limit the Court's jurisdiction to
hear Plaintiffs claims.

3. Section 4635(b)

The FHFA contends that it issued its July 2010

statement pursuant to its enforcement authority © and,
thus, under 12 U.S.C. § 4635(b), the action is beyond the
Court's purview. Section 4635(b) bars judicial review of
the "issuance or enforcement of any notice or order"
under 12 U.SC. § 4624(b) and (c). Sections 4624(b) and
(c) authorize the FHFA to issue orders to "make
temporary adjustments to the established standards for an
enterprise or both enterprises’ and to "require an
enterprise, under such terms and conditions as the
Director determines to be appropriate, to dispose of or
acquireany asset . . ." 12 U.SC. § 4624(b)-(c).

6 Again, Defendants do not appear to argue that
the February 2011 letter was issued under this
authority.

Neither sections 4624(b) nor (c) applies to the July
2010 statement. The statement was directed to the
regulated entities, not solely the Enterprises. The
statement does not refer to section 4624(b) or any
established standard that the FHFA sought to adjust.
Defendants now assert that the relevant standard that the
FHFA sought [*29] to modify is set forthin 12 C.F.R. §
1252.1, aregulation mandating the Enterprises to comply
with the portfolio holdings criteria established in their
respective Senior Preferred Stock Purchase Agreements
with the Department of Treasury. However, the July 2010
statement did not adjust the Stock Purchase Agreements;
those agreements simply addressed the amount of
mortgage assets that the Enterprises must hold in their
portfolios. Finally, section 4624(c) does not avail
Defendants because the July 2010 statement did not order
the acquisition or disposal of assets. Thus, if anything,
the statement appears to fall under the authority of
section 4624(a), which provides that the FHFA Director
"shall, by regulation, establish criteria governing the
portfolio holdings of the enterprises . . ." This would
seem to support Plaintiffs argument that the FHFA's
action amounted to substantive rule-making.

Accordingly, 12 U.SC. § 4635(b) does not restrict
this Court'sjurisdiction over Plaintiffs claims.

In sum, none of the three statutory provisions upon
which Defendants rely--12 U.S.C. § 4617(f), 12 U.SC. §
4623(d) or 12 U.SC. § 4635(b)--applies to the FHFA's
policy on PACE financing. Plaintiffs [*30] actions are
not precluded on these grounds.

I1. Motion to Dismiss for Failure to State a Claim
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A. Administrative Procedures Act

Plaintiffs allege that the FHFA's policy statements 7
on PACE obligations failed to comply with the notice and
comment requirements of, and was arbitrary and
capricious in violation of, the APA, 5 U.SC. 8§ 553,
706(2)(D).

7 Plaintiffs assert that the February 2011 letter,
as well as the July 2010 statement, are unlawful
under the APA; Defendants supplemental
briefing did not address the APA issues as they
relate to the February 2011 letter. The Court
assumes that the APA analysis of the July 2010
statement applies equally to the February 2011
letter.

1. Judicia review under the APA

To invoke judicia review of agency action under the
APA, Plaintiffs must demonstrate prudential standing.
This standing requirement is distinct from Article 11
standing, in that it is a "purely statutory inquiry” to
determine "whether a particular plaintiff has been granted
aright to sue by the statute under which he or she brings
suit." City of Sausalito v. O'Nelll, 386 F.3d 1186, 1199
(9th Cir. 2004). "For a plaintiff to have prudentia
standing under the APA, 'the interest sought [*31] to be
protected by the complainant [must be] arguably within
the zone of interests to be protected or regulated by the
statute . . . in question.” Nat'l Credit Union Admin. v.
First National Bank & Trust Co., 522 U.S. 479, 488, 118
S Ct. 927, 140 L. Ed. 2d 1 (1998) (alteration in original).
The test requires that "we first discern the interest
‘arguably . . . to be protected' by the statutory provision at
issue; we then inquire whether the plaintiff's interests
affected by the agency action in question are among
them." Id. at 492. To satisfy the zone of interest test,
"there does not have to be an 'indication of congressional
purpose to benefit the would-be plaintiff." 1d. A plaintiff
is outside a provision's zone of interest where "the
plaintiff's interests are so marginaly related to or
inconsistent with the purposes implicit in the statute that
it cannot reasonably be assumed that Congress intended
to permit the suit." Clarke v. Securities Industry Assn,
479 U.S 388, 399, 107 S Ct. 750, 93 L. Ed. 2d 757
(1987). Thetest is not "especially demanding.” Id. at 399.

With regard to the first factor in the zone of interest
test, the parties agree that the paramount goa of the
Safety and Soundness Act is to protect the stability and

ongoing operation [*32] of the residentia mortgage
market.

California and the municipalities are arguably within
the Safety and Soundness Act's zone of interests because
the housing mortgage market operates alongside a system
of laws and assessments that California and the
municipalities have erected. Although Congress has not
expressed a specific purpose to benefit state and local
governments through the Safety and Soundness Act,
Cadlifornia and the municipalities interests are affected by
the Act and are consistent with its purposes. The
governmental Plaintiffs share an interest in a safe and
sustainable secondary mortgage market and suffer as a
result of a fatering mortgage market. Defendants
actions, pursuant to the Act, have alegedly reversed the
longstanding treatment of local assessments in mortgage
lending, thwarted California and the municipalities
PACE programs, and curtailed access to mortgages for
residents who participate in the programs. Although there
is a potential for disruption inherent in allowing every
party adversely affected by Defendants actions to seek
judicia review, California and the municipalities are
well-positioned to represent the public interest reliably
without undermining [*33] the Act's objectives. See
Clarke, 479 U.S. at 397 n.12 (stating that the ability of a
plaintiff to serve as a "reliable private attorney general" is
relevant to the zone of interest test.)

The Sierra Club, however, bears a significantly less
direct relationship to the mortgage market. The
environmental interests the Sierra Club asserts, even
taking account of the Act's public interest provision, are
too attenuated from the Act's central purpose to find
prudential standing under the APA for the organization
on that basis.

Defendants also argue that Plaintiffs have failed to
alege a final agency action. Under the APA, judicial
review is only permissible for final agency action. 5
U.S.C. § 704. "For an agency action to be final, the action
must (1) 'mark the consummation of the agency's
decisionmaking process and (2) 'be one by which rights
or obligations have been determined, or from which legal
consequences will flow.™ Oregon Natural Desert Assn v.
United States Forest Service, 465 F.3d 977 (Sth Cir.
2006). To determine whether the consummation prong of
the test has been sdtisfied, the court must make a
pragmatic consideration of the effect of the action, not its
label. 1d. at 982, 985. [*34] The finality requirement is
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satisfied when an agency action imposes an obligation,
denies a right, or fixes some legal relationship as a
consummation of the administrative process. Id. at
986-87. "An agency action may be fina if it has a 'direct
and immediate . . . effect on the day-to-day business of
the subject party." Id. at 987 (alteration in original).

The FHFA presented its July 2010 statement as the
consummation of a decision-making process that
involved "careful review" and "over a year of working
with federal and state government agencies." FAC, Ex.
A, at 10. The statement was designed to "pause’ PACE
programs nation-wide. See id. The day the statement was
issued, the FHFA's counsel sent it to the Cdifornia
Attorney Genera. The statement had a legal effect
because it immediately imposed on the regulated entities
obligations to take certain prudential actions. Fannie Mae
and Freddie Mac promptly responded on August 31,
2010, publishing announcements to industry lenders that
they would no longer purchase mortgage loans originated
on or after July 6, 2010, secured by properties with an
outstanding PACE obligation. The Act authorizes the
FHFA Director to take enforcement action [*35] against
regulated entities to police their lawful operation. See
e.g., 12 U.SC. § 4631(a)(1). Thus, the present case is
distinguishable from Fairbanks North Star Borough v.
Army Corps of Engineers, 543 F.3d 586, 593-97 (2008),
and Hindes, 137 F.3d at 162-63. The July 2010 statement
indicated the FHFA's final stance on PACE obligations,
and the February 2011 letter reiterated that policy, thus
demonstrating a final agency action by the FHFA subject
to review under the APA.

2. Notice and comment requirement

Title 12 U.SC. § 4526(b) provides that any
regulations issued by the FHFA Director pursuant to the
agency's general regulatory authority shall comply with
the APA's requirements for notice and comment.
"Interpretative rules," however, are exempt from the
APA's notice and comment requirements. 5 U.SC. §
553(b)(3)(A). This exemption is narrowly construed.
Flagstaff Medical Center, Inc. v. Qullivan, 962 F.2d 879,
885 (9th Cir. 1992). Likewise, the notice and comment
requirements are not imposed on orders that result from
an agency adjudication. Yesler Terrace Community
Council v. Cisneros, 37 F.3d 442, 448 (Sth Cir. 1994).

An interpretive rule is one "'issued by an agency to
advise the [*36] public of the agency's construction of
the statutes and rules which it administers." Erringer v.

Thompson, 371 F.3d 625, 630 (9th Cir. 2004) (citing
Shalala v. Guernsey Mem'l Hosp., 514 U.S. 87, 88,115 S
Ct. 1232, 131 L. Ed. 2d 106 (1995)). "Because they
generaly clarify the application of a law in a specific
situation, they are used more for discretionary fine-tuning
than for general law making." Flagstaff, 962 F.2d at 886.
On the other hand, substantive rules, sometimes referred
to as legidative rules, "create rights, impose obligations,
or effect a change in existing law pursuant to authority
delegated by Congress." Erringer, 371 F.3d at 630.
"There is no bright-line distinction between interpretative
and substantive rules." Flagstaff, 962 F.2d at 886. A
court need not accept an agency's characterization of its
rule at face value. Hemp Industries Assn v. DEA, 333
F.3d 1082, 1087 (9th Cir. 2003).

That the FHFA's policy amounted to substantive
rulemaking is supported by the FHFA's handling of
another issue: Guidance it recently proposed to issue with
respect to private transfer fee covenants. On August 16,
2010, the FHFA published a notice and request for
comments in the Federal Register concerning the
proposed [*37] Guidance that the regulated entities
"should not deal in mortgages on properties encumbered
by private transfer fee covenants' because "[sJuch
covenants appear adverse to liquidity, affordability and
stability in the housing finance market and to financially
safe and sound investments." 75 Fed. Reg. 49932 (Aug.
16, 2010). In this analogous instance, the FHFA
apparently deemed it appropriate to comply with the APA
notice and comment requirements.

The Court finds that the FHFA's policy on PACE
obligations amounts to substantive-rulemaking, not
interpretive rule-making that would be exempt from the
notice and comment requirement.

Defendants also argue that the APA's notice and
comment requirements do not apply because the July
2010 statement was an order resulting from an
adjudication. Yesler explains that "adjudications resolve
disputes among specific individuals in specific cases
[and] have an immediate effect on specific
individuals (those involved in the dispute)." 37 F.3d at
448 (parenthetical in origina). "Rulemaking, in contrast,
is prospective, and has a definitive effect on individuals
only after the rule subsequently is applied." Id. The
FHFA's policy does not refer to [*38] a specific
homeowner seeking a mortgage, or to a group of PACE
participants. It is a prospective, generally applicable
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directive. Accordingly, it would be inappropriate to apply
the adjudication exemption from the APA's notice and
comment requirements to the actions of which Plaintiffs
complain.

3. Arhitrary and capricious action--discretionary act
exemption

In addition to their procedural claim under the APA,
Plaintiffs allege a substantive claim that the FHFA's
policy is arbitrary and capricious. Under the APA, a
claim for arbitrary and capricious action is exempt from
judicial review when the challenged action is "committed
to agency discretion by law." 5 U.SC. § 701(a)(2). In the
Ninth Circuit there are two circumstances in which
judicial review isforeclosed by § 701(a)(2).

Thefirst of these of circumstancesis that
in which a court would have no
meaningful standard against which to
judge the agency's exercise of discretion
and there thus is no law to apply. The
second such circumstance is that in which
the agency's action requires a complicated
balancing of a number of factors which are
peculiarly within [the agency's] expertise,
including the prioritization of agency
resources, [*39] likelihood of success in
fulfilling the agency's statutory mandate,
and compatibility with the agency's overall
policies.

Newman v. Apfel, 223 F.3d 937, 943 (9%th Cir.
2000)(internal quotation marks and citations omitted,
alteration in original).

In section 4526(b), the Safety and Soundness Act
expressly adopts the requirements of the APA with
respect to its regulatory actions, giving rise to a
presumption of judicial oversight. 12 U.S.C. § 4526(b).
See Newman, 223 F.3d at 943 ("[T]he APA embodies a
'basic presumption of judicial review.™). That the FHFA
has "wide discretion” does not establish that it may
justify its choices on "specious grounds.” Id. The Ninth
Circuit has "emphasized that § 701(a)(2) stakes out 'a
very narrow exception.” Id. (citing Citizens to Preserve
Overton Park v. Volpe, 401 U.S. 402, 410, 91 S, Ct. 814,
28 L. Ed. 2d 136 (1971)).

In Newman, the Ninth Circuit approved judicia
review of Social Security regulations defining the

statutory terms, "reliable® and "currently available"
information. 223 F.3d at 943. When certain information
was deemed reliable and currently available, pursuant to
the regulation, a different method of calculating
Supplemental Security Income benefits would apply. 1d.
at 939. [*40] The plaintiff claimed that the regulation's
definitions of the terms "reliable" and "currently
available" were arbitrary and capricious. The Ninth
Circuit agreed, after holding that the claim was subject to
judicial review. The court reasoned that the definition and
application of the two statutory terms, and of the terms
"arbitrary" and "capricious," did not defy "meaningful
review" or involve a complicated balancing of a number
of factors "peculiarly within the agency's expertise.” 1d.
at 943.

The same reasoning applies to the present case.
Plaintiffs claims would require the Court to determine
whether the FHFA's decision to treat debt obligations
arising from PACE programs as assessments, rather than
loans, was arbitrary and capricious. Under this limited
review, the claims do not oblige the Court to evaluate
whether the FHFA arrived at the correct conclusion, as a
matter of policy.

The FHFA action challenged here is unlike the
agency actions disputed in cases in which courts have
found review precluded. See eg., Lincoln v. Vigil, 508
U.S 182, 113 S Ct. 2024, 124 L. Ed. 2d 101 (1993)
(agency's allocation of a lump-sum appropriation);
Heckler v. Chaney, 470 U.S 821, 831, 105 S Ct. 1649,
84 L. Ed. 2d 714 (agency's decision not to institute
enforcement [*41] proceedings); Center for Policy
Analysis on Trade and Health v. Office of the United
Sates Trade Representative, 540 F.3d 940, 947 (9th Cir.
2008) (political  question regarding committee
membership). The FHFA's obligation to consider the
impact of the PACE programs in a manner that is not
arbitrary or capricious does not involve a complicated
political calculus or the balancing of multiple factors so
peculiarly within the agency's expertise that judicial
review is unwarranted.

In sum, the FHFA's July 2010 statement and
February 2011 letter are not insulated from judicia
review for arbitrariness by the discretionary act
exemption.

B. NEPA Claims

California, Sonoma County, Pam Desert and the
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Sierra Club assert claims for violation of the NEPA based
on the FHFA's failure to consider the environmental
impact of its actions. 8 Defendants move to dismiss the
NEPA causes of action for failure to state aclaim.

8 The parties supplemental briefing did not
address the NEPA issues with regard to the
February 2011 letter, which reaffirmed the
FHFA's July 2010 statement. The Court's NEPA
analysis of the July 2010 statement applies
equally to the February 2011 letter.

The NEPA requires federal agencies [*42] to
prepare a detailed Environmental Impact Statement (EIS)
for al "major Federal actions significantly affecting the
quality of the human environment." 42 U.SC. §
4332(2)(C); Ka Makani 'O Kohala Ohana, Inc. v. Water
Supply, 295 F.3d 955, 959 (9th Cir. 2002). In the
aternative, an agency may prepare a more limited
environmental assessment (EA) concluding in a"Finding
of No Significant Impact." San Luis Obispo Mothers for
Peace v. Nuclear Regulatory Com'n., 449 F.3d 1016,
1020 (9th Cir. 2006).

"Because NEPA does not contain a separate
provision for judicial review, we review an agency's
compliance with NEPA under the Administrative
Procedure Act . . ." Ka Makani, 295 F.3d at 959. This
Court earlier held that Plaintiffs, other than the Sierra
Club, satisfied the zone of interest test under the APA
with respect to the Safety and Soundness Act. The Court
must now consider whether Plaintiffs are within the zone
of interest sought to be protected by the NEPA. See
Ashley Creek Phosphate Co. v. Norton, 420 F.3d 934,
939 (9th Cir. 2005).

"NEPA's purpose is to protect the environment."
Citizens for Better Forestry, 341 F.3d at 976. The
statute's "twin aims" are to place upon a federal agency
[*43] "the obligation to consider every significant aspect
of the environmental impact of a proposed action" and
"ensure that the agency will inform the public that it has
indeed considered environmental concerns in its
decisionmaking process." Baltimore Gas and Elec. Co. v.
Natural Resource Defense Council, Inc., 462 U.S 87, 97,
103 S Ct. 2246, 76 L. Ed. 2d 437 (1983). All Plaintiffsin
the present actions asserting NEPA claims, including the
Sierra Club, plainly seek to protect the environment and,
as aresult, the zone of interest requirement is satisfied.

Defendants next contend that the adoption of the

FHFA's PACE policy was not a maor federa action
significantly atering the quality of the human
environment because Plaintiffs alleged environmental
injury is not "fairly traceable" to the policy. However, in
making this argument Defendants incorrectly rely on
Lujan's discussion of Article Il standing, 504 U.S at
561, rather than authority addressing prudentia standing
under the APA. Plaintiffs have adequately alleged that
the FHFA's policy has decimated PACE programs and
significantly impacted the environment by depriving
Cadlifornia and its citizens of opportunities to improve
water and energy conservation.

Nor [*44] does Northcoast Environmental Center v.
Glickman, 136 F.3d 660 (Sth Cir. 1998), demonstrate that
Plaintiffs have failed to satisfy the "major federal action"
requirement. Northcoast presented a challenge to an
inter-agency program that involved activities that did not
have an "actua or immediately threatened effect,”
because they implicated setting guidelines and goals for
research, management strategies and information sharing,
rather than specific activities with a direct impact. 1d. at
669-70. Here, however, Plaintiffs do not challenge such a
broad program involving activities preliminary to discrete
agency action.

Relying on National Wildlife Federation v. Espy, 45
F.3d 1337, 1343 (9th Cir. 1995), Defendants also argue
that the FHFA's adoption of its PACE policy was not a
major federal action because it did not ater an
environmental status quo, as required to trigger
obligations under the NEPA. Defendants' reliance on
National Wildlife Federation is unavailing. In that case,
the court found that the contested agency action did not
ater the environmental status quo because the grazing of
a certain wetland parcel was occurring before the agency
transferred the parcel and the transfer [*45] would
simply alow a continuation of the grazing. Id. at
1343-44. Here Plaintiffs allege that the FHFA's policy
changed the status quo by thwarting financing for
PACE-encumbered properties, thus curtailing energy
conservation efforts that were ongoing beforehand. The
policy, by the terms of the July 2010 statement, aimed to
place PACE programs on "pause,”" and changed the status
quo by blocking these emerging environmental
conservation efforts, through the direction of marketplace
practices.

For purposes of this motion, Plaintiffs sufficiently
alege that the FHFA's policy entailed a major federal
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action under the NEPA.

Finally, Defendants contend that environmental
review would serve no purpose because the FHFA is
statutorily precluded from altering its safety and
soundness determinations based on environmental
concerns. The NEPA gives way when a competing statute
creates an "irreconcilable and fundamental conflict.”
Flint Ridge Development Co. v. Scenic Rivers Assn of
Okalhoma, 426 U.S. 776, 788, 96 S Ct. 2430, 49 L. Ed.
2d 205 (1976).

The FHFA's dua obligations to ensure that the
regulated entities operate safely and soundly and in the
public interest do not indicate that the agency's
consideration of the environmental [*46] impact
resulting from its actions with regard to the PACE
programs is precluded. Notably, the NEPA does not
mandate results, but simply requires a process by which
the agency considers environmental impact and informs
the public of its decision-making process.

Defendants argue that the FHFA was required to act
without regard to environmental concerns due to the
national housing crisis. The FHFA, however, admittedly
engaged in a year-long review, consulting with various
stakeholders. Thus, Defendants cannot be heard to argue
that the urgency of the crisis and the FHFA's statutory
duties created an insurmountable conflict with NEPA's
requirements. Cf., Flint Ridge, 426 U.S. at 791 (finding
an irreconcilable conflict because the relevant statute
required a time frame that did not permit NEPA
compliance).

Department of Transportation v. Public Citizen is not
on point. There the Supreme Court found that an agency's
EIS was not required to include the environmental impact
of Mexican motor carriers entering the United States
because the agency had no authority to prevent the
carriers from cross-border operations. 541 U.S. 752, 767,
124 S. Ct. 2204, 159 L. Ed. 2d 60 (2004). Here, however,
there is no categorical bar to the FHFA's [*47] authority
to consider environmental impacts. Grand Council of the
Crees v. Federal Energy Regulatory Commission, 198
F.3d 950, 339 U.S. App. D.C. 203 (D.C. Cir. 2000), is
inapposite because it did not address the Safety and
Soundness Act.

Because Plaintiffs have satisfied the zone of interest
test and alleged a major federal action that has altered the
environmental status quo, and because environmental

considerations are not precluded by the Safety and
Soundness Act, Plaintiffs have stated cognizable claims
for violation of the NEPA.

C. Tenth Amendment Commerce Clause

Placer County claims that the FHFA violated the
Congtitution's Tenth Amendment Commerce Clause by
interfering with the county's taxation and assessment
powers. Even if the FHFA interfered with Placer
County's authority, the FHFA's actions are not barred by
the federal Commerce Clause. It is well established that
Congress may impede a State's power to tax, where the
enactment is a proper exercise of its constitutional
authority. McCulloch v. Maryland, 17 U.S (4 Wheat.)
316, 436, 4 L. Ed. 579 (1819). In arecent case affirming
a dismissal of a Tenth Amendment challenge to a federal
banking regulation, the Supreme Court stated,
"Regulation of national banking [*48] operations is a
prerogative of Congress under the Commerce and
Necessary and Proper Clauses." Watters v. Wachovia
Bank, N.A., 550 U.S 1, 22, 127 S Ct. 1559, 167 L. Ed. 2d
389 (2007). Placer County's response that state and local
laws authorizing PACE programs do not attempt to
regulate banks is wunavailing because its Tenth
Amendment claim challenges the FHFA's action pursuant
to the Safety and Soundness Act.

Furthermore, Placer County concedes that its claim
does not arise from a theory that a federal program
commandeered the legidlative process of the States by
directly compelling them to enact and enforce a federal
regulatory program. Yet it cites no authority for the
proposition that a federal agency's action that indirectly
interferes with a state or local sovereign's assessment
powers may form the basis for a Tenth Amendment claim.
Accordingly, Placer County's Tenth Amendment claim is
dismissed. Leave to amend is not warranted because
Placer County's theory is not cognizable.

D. Spending Clause

Where Congress grants money pursuant to its powers
under the Constitution's Spending Clause, any conditions
imposed on receipt of the funds must be unambiguously
authorized by Congress. Pennhurst Sate School and
Hosp. v. Halderman, 451 U.S. 1, 17, 101 S, Ct. 1531, 67
L. Ed. 2d 694 (1981). [*49] Placer County alleges that
the FHFA violated the Spending Clause by placing
conditions on PACE programs without clear
authorization from Congress to do so. Defendants,
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however, correctly point out that the FHFA's policy does
not impose any terms, let alone ambiguous requirements,
for States and counties to receive federal funds to support
their PACE programs. Rather, the policy directed the
regulated entities to undertake "prudential actions' with
respect to the programs. A requirement that makes a
program more costly or difficult to operate, without
imposing a substantive condition not clearly required by
Congress, does not give rise to a Spending Clause
violation. See Winkelman ex rel. Winkelman v. Parma
City School Dist., 550 U.S 516, 533-34, 127 S Ct. 1994,
167 L. Ed. 2d 904 (2007). Therefore, Placer County's
Spending Clause claim is dismissed without leave to
amend.

E. Claim for Declaratory Relief

Plaintiffs seek declaratory relief in the form of an
order stating that, under California law, debt obligations
created by their PACE programs are assessments, not
loans. The Court will resolve the asserted substantive
claims, but a claim for declaratory relief is not a means
for a party independently to seek court interpretations
[*50] of legal terms. Plaintiffs claim for declaratory
relief is dismissed without |eave to amend.

I11. State Law Claims

Plaintiffs state law claims are subject to dismissal
due to various deficiencies in their alegations that
Defendants point out. However, because the claims are
clearly preempted by federal law, the Court dismisses
them without leave to amend for that reason. Federa
preemption arises under the Supremacy Clause of the
United States Constitution and applies in the following
three circumstances:

First, Congress may state its intent
through an express preemption statutory
provision. Second, in the absence of
explicit statutory language, state law is
preempted where it regulates conduct in a
field that Congress intended the Federal
Government to occupy exclusively . . .
Finally, state law that actually conflicts
with federal law is preempted.

Kroske v. U.S. Bank Corp., 432 F.3d 976, 981 (Sth
Cir. 2005) (citing English v. General Elec. Co., 496 U.S.
72,78-79, 110 S. Ct. 2270, 110 L. Ed. 2d 65 (1990)).

In general, there is a presumption against federal
preemption. See id. Here, the presumption against federal
preemption does not apply because there is a history of a
significant federal presence in the area of regulating
[*51] the safety and soundness of the Enterprises. See
Slvas v. E* Trade Mortgage Corp., 514 F.3d 1001, 1005
(9th Cir. 2008). Federa preemption based on an actual
conflict arises "where it is impossible for a private party
to comply with both state and federal requirements, or
where dstate law stands as an obstacle to the
accomplishments and execution of the full purposes and
objectives of Congress." English, 496 U.S at 79 (internal
citations removed). Congress has established the FHFA
to serve as the primary regulatory authority supervising
the Enterprises and the Federa Home Loan Banks.
Exposure to state law claims would undermine the
FHFA's ability to establish uniform and consistent
standards for the regulated entities, and thwart its
mandate to assure their safe and sound operation. If
Plaintiffs state claims were not preempted, liability based
on these clams would create obstacles to the
accomplishment of the policy goals set forth in the Safety
and Soundness Act.

Plaintiffs argue, in the aternative, that aruling on the
federal preemption defense is premature. They suggest
that the FHFA must make a factual showing that
PA CE-encumbered mortgages pose an actual obstacle to
the purpose [*52] and goals of the Safety and Soundness
Act. Plaintiffs do not cite any authority for requiring such
a showing, and it would defeat the purpose of conflict
preemption, which is to preserve the supremacy of
federal law in an area that Congress intended to occupy.
See Fidelity Federal Savings and Loans Assn. v. de la
Cuesta, 458 U.S. 141, 169-70, 102 S. Ct. 3014, 73 L. Ed.
2d 664 (1982). Accordingly, preemption does not depend
on such a showing.

Plaintiffs' state law claims are preempted by federa
law and are dismissed without leave to amend.

IV. Preliminary Injunction

Sonoma County has moved for a preliminary
injunction, which California has supported as amicus
curiae. Sonoma County requests that the status quo be
restored by setting aside Defendants' policies regarding
PACE debt obligations. At the Court's request, the parties
filed supplemental briefing on the balance of hardships
that might result from a narrower injunction directing the
FHFA merely to initiate the notice and comment process,
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without changing its current policies.

"A plaintiff seeking a preliminary injunction must
establish that he islikely to succeed on the merits, that he
is likely to suffer irreparable harm in the absence of
preliminary relief, that [*53] the balance of equities tips
in his favor, and that an injunction is in the public
interest.” Winter v. Natural Res. Def. Council, Inc., 555
U.S 7, 19, 129 S Ct. 365, 172 L. Ed. 2d 249 (2008).
Alternatively, "a preliminary injunction could issue
where the likelihood of success is such that serious
guestions going to the merits were raised and the balance
of hardships tips sharply in plaintiff's favor," so long as
the plaintiff demonstrates irreparable harm and shows
that the injunction is in the public interest. Alliance for
the Wild Rockies v. Cottrell, 632 F.3d 1127, 1131 (Sth
Cir. 2011) (citation and internal quotation and editing
marks omitted). The court may employ a diding scale
when considering a plaintiff's likelihood of success on the
merits and the likelihood of irreparable harm. 1d. "Under
this approach, the elements of the preliminary injunction
test are balanced, so that a stronger showing of one
element may offset a weaker showing of another.” Id.

Sonoma County has not demonstrated a likelihood
that it will prevail on the merits to obtain the sweeping
relief it initially requested. Nor does the balance of
hardships tip sharply in its favor with regard to that relief.
However, Sonoma County has established [*54] a
likelihood that it will succeed in its efforts to require the
FHFA to comply with the APA's notice and comment
requirements. The balance of hardships tips sharply
towards Sonoma County in that the FHFA has failed to
mention any prejudice that would result if it were to
proceed with the notice and comment process, as long as
it was not required to change its policy in the meantime.
Thus, the Court GRANTS Sonoma County's motion for a
preliminary injunction requiring the FHFA, without
changing its current policy, to proceed with the notice
and comment process relating to its policy on

PACE-related debts.
CONCLUSION

Paintiffs have Article Il standing, and the
provisions of the Safety and Soundness Act do not
preclude judicial review of Plaintiffs claims. Plaintiffs,
except for the Sierra Club, may pursue their claims for
violations of the APA. The Sierra Club's APA claims are
dismissed without leave to amend. Plaintiffs have
satisfied the requirements necessary to pursue claims for
violation of the NEPA. Placer County's claims under the
Tenth Amendment and the Spending Clause and Plaintiffs
claims for declaratory relief are dismissed without leave
to amend. Plaintiffs state law claims [*55] are
preempted by federal law and are dismissed without leave
to amend. Thus, Defendants motions to dismiss are
GRANTED IN PART AND DENIED IN PART. C
10-03084, Docket No. 49; C 10-03270, Docket Nos. 41
and 74; C 10-03317, Docket No. 18; C 10-04482, Docket
No. 13.

Sonoma County's motion for a preliminary
injunction is GRANTED IN PART. C 10-03270, Docket
No. 33. The Court will, by a separate order, require the
FHFA, without withdrawing its July 2010 statement or its
February 2011 letter, to proceed with the notice and
comment process with regard to those directives. The
County shall submit a proposed form of order after
submitting it to Defendants for approval asto form.

IT IS SO ORDERED.
Dated: August 26, 2011
/s/ Claudia Wilken
CLAUDIA WILKEN

United States District Judge






United States District Court
For the Northern District of California

© 00 N oo o B~ O w N

S T N B N N N T N T N N e~ S S e S = S S
© ~N o B~ W N kP O © o N o o~ W N Pk o

Case4:10-cv-03084-CW Document194 Filed08/09/12 Pagel of 41

IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

PEOPLE OF THE STATE OF
CALIFORNIA, ex rel. KAMALA D.
HARRIS, ATTORNEY GENERAL,

Plaintiff,
V.

FEDERAL HOUSING FINANCE AGENCY;
EDWARD DeMARCO, iIn his capacity
as Acting Director of FEDERAL
HOUSING FINANCE AGENCY; FEDERAL
HOME LOAN MORTGAGE CORPORATION;
CHARLES E. HALDEMAN, Jr., in his
capacity as Chief Executive
Officer of FEDERAL HOME LOAN
MORTGAGE CORPORATION; FEDERAL
NATIONAL MORTGAGE ASSOCIATION;
and MICHAEL J. WILLIAMS, in his
capacity as Chief Executive
Officer of FEDERAL NATIONAL
MORTGAGE ASSOCIATION,

Defendants.

No. C 10-03084 CW
No. C 10-03270 CW
No. C 10-03317 CW
No. C 10-04482 CW

ORDER GRANTING
PLAINTIFFS” MOTION
FOR SUMMARY
JUDGMENT, Docket
No. 158, AND
DENYING
DEFENDANTS” CROSS-
MOTION FOR SUMMARY
JUDGMENT, Docket
No. 168.




United States District Court
For the Northern District of California

© 00 N oo o B~ O w N

S T N B N N N T N T N N e~ S S e S = S S
© ~N o B~ W N kP O © o N o o~ W N Pk o

Case4:10-cv-03084-CW Documentl94 Filed08/09/12

SONOMA COUNTY and PLACER COUNTY,

Plaintiff and
Plaintiff-Intervener,

V.

FEDERAL HOUSING FINANCE AGENCY;
EDWARD DeMARCO, iIn his capacity
as Acting Director of FEDERAL
HOUSING FINANCE AGENCY; FEDERAL
HOME LOAN MORTGAGE CORPORATION;
CHARLES E. HALDEMAN, Jr., in his
capacity as Chief Executive
Officer of FEDERAL HOME LOAN
MORTGAGE CORPORATION; FEDERAL
NATIONAL MORTGAGE ASSOCIATION;
and MICHAEL J. WILLIAMS, in his
capacity as Chief Executive
Officer of FEDERAL NATIONAL
MORTGAGE ASSOCIATION,

Defendants.
/
SIERRA CLUB,
Plaintiff,
V.
FEDERAL HOUSING FINANCE AGENCY;
and EDWARD DeMARCO, in his
capacity as Acting Director of
FEDERAL HOUSING FINANCE AGENCY,
Defendants.
/
CITY OF PALM DESERT,
Plaintiff,
V.
FEDERAL HOUSING FINANCE AGENCY;
FEDERAL NATIONAL MORTGAGE
ASSOCIATION; and FEDERAL HOME
LOAN MORTGAGE CORPORATION,
Defendants.
/

Page2 of 41




United States District Court
For the Northern District of California

© 00 N oo o B~ O w N

S T N B N N N T N T N N e~ S S e S = S S
© ~N o B~ W N kP O © o N o o~ W N Pk o

Case4:10-cv-03084-CW Document194 Filed08/09/12 Page3 of 41

California, Sonoma and Placer Counties, the City of Palm
Desert and the Sierra Club have sued the Federal Housing Finance
Agency (FHFA), its director, the Federal National Housing
Association (Fannie Mae) and the Federal Loan Mortgage Corporation

(Freddie Mac).! The lawsuits challenge actions by the FHFA,

Fannie Mae and Freddie Mac which have thwarted certain federally
funded, state and locally administered initiatives known as

Property Assessed Clean Energy (PACE) programs.2 Through PACE

programs, state and local governments finance energy conservation
property improvements with debt obligations secured by the
retrofitted properties. The programs are intended to foster the
use of renewable energy, energy and water efficiency, and the
creation of jobs. Congress has allocated substantial federal
funding to support the expansion of PACE programs nation-wide, and
the executive branch of the federal government has engaged in
extensive inter-agency coordination efforts to advance the

implementation of PACE programs.

1 The claims against Defendants Charles E. Halderman, Jr. and

Michael J. Williams, who were sued in their official capacities as
Chief Executive Officers for Fannie Mae and Freddie Mac, were
previously dismissed. No. C 10-03084, Docket No. 83; No. C 10-
03270, Docket No. 93.

2 Three similar cases have been filed in federal district

courts in Florida and New York: The Town of Babylon v. Federal
Housing Finance Agency, et al., 2:10-cv-04916 (E.D.N.Y); Natural
Resource Defense Council, Inc. v. Federal Housing Finance
Authority, et al., 1:10-cv-07647-SAS (S.D.N.Y.); and Leon County
v. Federal Housing Finance Agency, et al., 4:10-cv-00436-RH (N.D.
Fla.). All three actions have been dismissed, and appeals are
pending.
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Plaintiffs allege that Defendants have violated the
Administrative Procedures Act (APA) and the National Environmental

Policy Act (NEPA) .2 The parties dispute the nature of the debt

obligations created by PACE programs, and the extent to which the
obligations create risks for secondary mortgage holders, such as
Fannie Mae and Freddie Mac, collectively referred to as the
Enterprises. The FHFA has taken the position that PACE programs
that result in lien obligations which take priority over mortgage
loans complicate and make more expensive alienation of the
encumbered properties and, thus, pose risk to the security
interests of entities that purchase the mortgages for investment
purposes. Plaintiffs claim that (1) Defendants disregarded
statutorily imposed procedural requirements in adopting rules
about the PACE debt obligations; (2) Defendants® rules were
substantively unlawful because they were arbitrary and capricious;
and (3) the rule-making process failed to comply with
environmental laws.

Plaintiffs have jointly moved for summary judgment on all
claims. Defendants have opposed the motion and cross-moved for
summary judgment. Having considered all of the parties”’
submissions and oral argument, the Court grants Plaintiffs” motion

for summary judgment that Defendants failed to comply with the

3 The Court previously dismissed Plaintiffs” claims under

various state laws and the Constitution®s Tenth Amendment and
Spending Clause.
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APA”s notice and comment requirement and denies Defendants” cross-
motion for summary judgment.
BACKGROUND

In 2008, California approved legislation to allow cities and
counties to create PACE programs, through which property owners
may enter Into contracts for assessments to finance the
installation of energy efficiency or renewable energy improvements
that are permanently fixed to residential (including multi-

family), commercial, industrial, or other real property.4 AB 811,

Ch. 159, Stats. 2008. 1In many, but not all, PACE programs,
property owners repay the assessments with their property taxes,
and the liens associated with the assessments are given priority
over previously-recorded private liens, such as mortgages.

Also iIn 2008, Congress enacted the Housing and Economic
Recovery Act of 2008 (HERA), Public Law 110-289, 122 Stat. 2654.
Through this law, Congress established the FHFA to regulate and
oversee the Enterprises, as well as the Federal Home Loan Banks
(FHL Banks), which together largely control the country®s
secondary market for residential mortgages. The HERA amended the
Federal Housing Enterprises Financial Safety and Soundness Act of
1992, 12 U.S.C. 8 4501 et seq. (Safety and Soundness Act). That

Act outlines the regulatory and oversight structure for the

4 In 2009, the state legislature expanded the law,

authorizing PACE financing for water efficiency improvements.
AB 474, Ch. 444, Stats. 2009.




United States District Court
For the Northern District of California

© 00 N oo o B~ O w N

S T N B N N N T N T N N e~ S S e S = S S
© ~N o B~ W N kP O © o N o o~ W N Pk o

Case4:10-cv-03084-CW Document194 Filed08/09/12 Page6 of 41

Enterprises and the FHL Banks. 12 U.S.C. § 4502(20). As amended
by the HERA, the Safety and Soundness Act vests in the FHFA the
authority to act as a conservator and receiver for the Enterprises
and the FHL Banks, together referred to as the regulated entities.
12 U.S.C. 88 4511(b); 4617(a).-

The Safety and Soundness Act also establishes a tiered system
of classifTication of the capitalization of the regulated entities.
As of June 30, 2008, James B. Lockhart 111, then director of the
FHFA, classified the Enterprises as undercapitalized, pursuant to
his discretionary authority under the statute. Pls.” Second
Request for Judicial Notice, Ex. 6 at 2. On September 7, 2008,
Lockhart placed the Enterprises in FHFA conservatorship. Id.

On February 17, 2009, Congress approved the American Recovery
and Reinvestment Act of 2009 (Recovery Act), Public Law 111-5, 123
Stat. 115, which, among other things, allocated eighty billion
dollars to projects related to energy and the environment.
Plaintiffs” Excerpts of Administrative Record (Plaintiffs’
Excerpts), Docket No. 182, Exhibit B, White House Middle Class
Task Force and White House Council on Environmental Quality,
““Recovery Through Retrofit” Report, October 2009 (Retrofit
Report), at 2. The Act provided state and local governments with
an ‘“‘unprecedented opportunity to expand investments In energy
retrofits and develop community-based programs on a large scale.”

Id.
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The California Energy Commission was charged with
administering and distributing the Recovery Act funds allocated to
the state. According to Karen Douglas, the Chair of the
Commission from February 2009 to February 2011, the federal
Department of Energy (DOE) allocated $49.6 million in Recovery Act
funds for an Energy Efficiency and Conservation Block Grant
Program. PACE programs, among other projects, were eligible for
block grant funding.

The DOE also allocated to the Energy Commission $226 million
in Recovery Act funds for the State Energy Program (SEP). The DOE
encouraged states to develop energy strategies that align with the
national goals of iIncreasing jobs, reducing the United States’ oil
dependence through increases In energy efficiency and the
deployment of renewable energy technologies, promoting economic

77

vitality through an increase in ‘“green jobs,” and reducing
greenhouse gas emissions. On February 10, 2010, the Energy
Commission awarded thirty million dollars in SEP funding to five
municipal PACE programs. The awards for these PACE programs were
expected to leverage $370 million, create 4,353 jobs, save over
336 million kilowatt-hours of energy, and avoid emissions of
187,264 tons of greenhouse gases over the contract period.
Douglas Dec. at { 12.

High level federal and state officials participated in

efforts to advance the PACE program nation-wide. Beginning in May

2009, the White House Council on Environmental Quality (CEQ) and

7




United States District Court
For the Northern District of California

© 00 N oo o B~ O w N

S T N B N N N T N T N N e~ S S e S = S S
© ~N o B~ W N kP O © o N o o~ W N Pk o

Case4:10-cv-03084-CW Document194 Filed08/09/12 Page8 of 41

the Office of the Vice President facilitated an interagency
process, involving eleven departments and agencies and six White

House Offices,®> to develop recommendations for federal action to

increase green job opportunities and boost energy savings by
retrofitting homes for energy efficiency. Retrofit Report at 5.

In a letter dated June 18, 2009, Director Lockhart advised
banking and creditor trade groups, as well as associations for
mortgage regulators, governors and state legislators, of “an
emerging trend in state and local financing for residential energy
efficiency home improvements.” He explained the FHFA”s belief
that the programs “will help Improve our use of resources and, In
the long term, keep down the costs of home ownership,” but that
“such programs must be carefully crafted to avoid unintended
consequences for homeowners and lenders.” Plaintiffs” Excerpts,
Ex. A.

On October 12, 2009, then California Attorney General Edmund
G. Brown, Jr., contacted Lockhart regarding his June 18, 2009

letter. The Attorney General emphasized that under California law

5 The following departments and agencies participated: Office

of the Vice President, Department of Agriculture, Department of
Commerce, Department of Education, Department of Energy,
Department of Housing and Urban Development, Department of Labor,
Department of Treasury, Environmental Protection Agency, Equal
Employment Opportunity Commission, General Services Administration
and Small Business Administration, as well as Council of Economic
Advisers, Domestic Policy Council, National Economic Council,
Office of Management and Budget, Office of Public Engagement and
Intergovernmental Affairs and Office of Science and Technology
Policy from the Executive Office of the President.
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the debt obligations were properly treated as assessments, and
asserted that “proper PACE program design” could overcome the
FHFA”s concerns. Plaintiffs” Excerpts, Ex. C.

In October of that year, the White-House-led interagency
effort culminated iIn the release of a report entitled, “Recovery
Through Retrofit,” announcing a federal proposal to expand PACE
programs. On October 18, 2009, the White House released its
“Policy Framework for PACE Financing Programs.” Varma Dec., EX.
20. The framework provided guidance to federally supported pilot
and demonstration level PACE programs.

With respect to homeowner protections, the framework
encouraged the voluntary adoption of three measures to ensure that
PACE-financed energy retrofits would pay for themselves within a
reasonable time, and that homeowners would be protected against
fraud or substandard work. First, the framework called for
“savings to investment ratios” for PACE program assessments to be
greater than one; that is, the expected average monthly utility
savings to homeowners should be greater than the expected monthly
increase In tax assessments due to the PACE energy efficiency or
renewable energy improvements. Second, the framework recommended
that PACE financing be limited to investments that have a high
return in terms of energy efficiency gains. Third, the framework
advised that PACE programs should ensure that the retrofits would
be constructed as intended. That is, the scope of the retrofit

should be determined by a list of presumptively efficient projects

9
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or should be based on an energy audit; licensed contractors or
installers should carry out the home improvements; and PACE
programs should institute a quality assurance protocol to verify
that the home improvements are completed and satisfy required
standards.

The framework also announced parameters to limit risks to
mortgage lenders. These elements of the framework recommended a
reserve fund established at the local level to protect against
late payments or non-payments of the assessment; a requirement
that the length of time for a homeowner to repay the PACE

assessments should not exceed the life expectancy of the energy

efficient improvements; a general limitation on the amount of PACE

financing to ten percent of the appraised value of the home;
assurances of clear title to the property, current property taxes
and mortgage payments, and an absence of outstanding or
unsatisfied tax liens, notices of default or other property-based
debt delinquencies; and an absence of existing mortgages or other
debt on the property in an amount that exceeds the value of the
property. Finally, the framework called for the imposition of

escrow payments for PACE assessments and precautions in

establishing PACE programs in areas experiencing large declines in

home prices.

On October 29, 2009, FHFA Acting Director Edward DeMarco

replied to the letter Attorney General Brown had sent to Lockhart.

Plaintiffs” Excerpts, Ex. D. DeMarco’s letter did not mention the

10
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White House Retrofit Report or policy framework released earlier
that month, but stated that the FHFA was working with other
federal departments and agencies to identify and promote best
practices so as to align improved energy efficiency, consumer
protection, and prudent lending goals. 1d.

On February 16, 2010, the FHFA produced a document entitled,
“Market and Legal Issues Related to Energy Loan Tax Assessment
Programs (ELTAPs)/PACE (Property Assessed Clean Energy) Programs.”
Varma Dec., Ex. 43. In the document, the FHFA discussed a number
of deficiencies in PACE programs, including the absence of any
national model for appropriate lending standards for PACE and
ELTAP programs, the creation of unnecessary market disruptions by
first liens, the absence of retrofit standards, complications
arising from the reliance of PACE programs on subsidies, such as
tax credits and utility firm rebates, to generate energy savings,
and, finally, the existence of alternatives to ELTAP, through
established leasing programs for residential solar energy systems.
The FHFA explained that the priority of PACE liens over mortgage
liens increased uncertainty and created difficulties iIn
determining the value of holdings impacted by PACE encumbrances.
Id. at 3.

The FHFA described the following scenario to explain that, iIn
a property sale triggered by an unpaid assessment, the mortgage
lender becomes the guarantor of the PACE assessment. 1d. at 5.

In the event of the sale of a homeowner®"s property for a

11
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delinquent PACE lien, other liens, including the first mortgage,
are eliminated. When a homeowner becomes delinquent on the
payment of property tax assessments, the mortgage lender would
receive notice and would have to pay the arrearage to prevent a
tax sale and avoid losing 1ts lien on the security property. The
lender would have to pay the PACE lien assessment for the same
reason. |If the mortgage lender was not in control of the sale of
the property, the lender could lose its entire monetary interest
in the property; there would be no incentive iIn a tax sale to
garner more than the amount of the tax arrearage. Further, the
amount of the tax arrearages would be uncertain.

In addition, subsequent purchasers of a PACE-encumbered
property could discount their purchase offers to account for the
total assessments owed, affecting the lender’s ability to recoup
the property value.

The FHFA noted that some municipalities required priority
liens for PACE and ELTAP loans. |Id. at 3. The FHFA stated, “The
eighteen states that have authorized programs should engage with
the federal government in pilot programs that test various models
(including those without first liens and those that employ greater
private sector administration both of lending and energy
retrofitting).” 1d. at 8. However, Defendants acknowledge that
Barclays Capital has explained to PACE advocates that bonds backed
by PACE liens without first-lien priority likely would be rated

"as non-investment grade and therefore will have limited buyer

12
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appeal while also demanding high interest rates.” Varma Dec., EX.
22.

On March 5, 2010, Freddie Mac sent a confidential letter to
the FHFA, highlighting the growing number of states approving
legislation to enable the establishment of PACE programs,

generally relying on a priority lien to secure the improvements.6

Freddie Mac reiterated its concerns about such programs. Varma
Dec., Ex. 26. The letter, copies of which were sent to DeMarco,
FHFA General Counsel Alfred Pollard and other agency executives,
discussed the first lien position of the assessments and explained
that the size of the loans could be substantial. Freddie Mac
further explained that, because the liens could be placed after
the first mortgage lien was created, the mortgage holder may not
be aware that its lien has been subordinated until it or the local
entity initiates foreclosure. In addition, Freddie Mac expressed
concern that the lack of required underwriting standards, along
with the failure to set loan-to-value limits, was likely to result
in many borrowers obtaining loans that they were unable to repay.
Freddie Mac stated that no uniform set of best practices

existed to mitigate the risks i1t faced as a result of the

6 Freddie Mac noted that such laws had been approved in
California, Colorado, Florida, Hawari, Illinois, Louisiana,
Maryland, Nevada, New Mexico, New York, North Carolina, Ohio,
Oklahoma, Oregon, Texas, Vermont, Virginia and Wisconsin, and
similar legislation had been introduced i1n Arkansas, Arizona,
lowa, Maine, Michigan, Nebraska, New Hampshire, Rhode Island,
South Carolina, Washington and West Virginia.

13
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programs, despite months of efforts it had undertaken, iIn
collaboration with the FHFA and other agencies, to develop such
standards. Accordingly, Freddie Mac requested FHFA approval to
take the following measures: (1) reinforce existing contractual
rights under the Freddie Mac Single-Family Seller/Servicer Guide
and the Freddie Mac/Fannie Mae Uniform Security Instrument;

(2) establish new due diligence requirements for servicers; and
(3) restrict Freddie-Mac-approved seller/servicers from financing
energy loans that would subordinate existing Freddie Mac
mortgages. Freddie Mac stated that the measures were warranted
given the proliferation of PACE programs, and were consistent with
the FHFA”s goal as conservator to maintain Freddie Mac"s assets
and minimize its losses during conservatorship.

On May 5, 2010, Fannie Mae and Freddie Mac both issued
letters to their mortgage sellers and servicers, again addressing
concerns about PACE programs.

On May 7, 2010, the DOE issued “Guidelines for Pilot PACE
Financing Programs,” providing “best practices guidelines to
implement the Policy Framework for PACE Financing Programs
announced on October 18, 2009.” Plaintiffs” Excerpts, Ex. H;
Varma Dec., Ex. 41. The best practices called for local
governments to consider the following requirements: (1) the
expected savings-to-investment ratio should be greater than one;
(2) the term of the assessment should not exceed the useful life

of the improvements; (3) the mortgage holder of record should

14
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receive notice when PACE liens are placed; (4) PACE liens should
not accelerate upon property owner default; (5) the assessments
should not exceed ten percent of a property’s estimated value;

(6) quality assurance and anti-fraud measures should be
implemented, such as the use of validly licensed auditors and
contractors only; (7) rebates and tax credits should be considered
in determining the appropriate financing structure; (8) education
programs for PACE program participants should be carried out;

(9) a debt service reserve fund should be established; and

(10) data should be collected. The DOE also announced best
practices for underwriting PACE assessments. The DOE called for
(1) verification of property ownership, specifically, clear title,
location of the property in a financing district, and other
restrictions; (2) proper evaluation of existing property-based
debt and the worth of the property; and (3) a determination of the
property owner’s ability to pay.

In a May 24, 2010 letter, the DOE sought clarification from
the FHFA regarding Fannie Mae and Freddie Mac®s May 5, 2010 lender
letters. The DOE requested from the FHFA "as soon as practicable
guidelines and parameters that experimental pilot PACE financing
programs should follow so that their operations can proceed
without encountering adverse action by the Government Sponsored
Entities (GSEs) under your conservatorship.” Plaintiffs”

Excerpts, Ex. M. The DOE sought "specific criteria the financial

15
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regulatory community believes Is necessary to enable these
experimental pilot PACE financing programs to proceed." 1d.

On July 6, 2010, the FHFA issued a statement that the PACE
programs “present significant safety and soundness concerns that
must be addressed by Fannie Mae, Freddie Mac and the Federal Home
Loan Banks.” The FHFA stated that first liens created by PACE

programs were different from “routine tax assessments,” and posed
significant risks to lenders, servicers, and mortgage securities
investors. The FHFA “urged state and local governments to
reconsider these programs” and called “for a pause In such
programs so concerns can be addressed.” The FHFA directed Fannie
Mae, Freddie Mac and the FHL Banks to undertake ‘“prudential
actions,” including reviewing their collateral policies to assure

no adverse impact by PACE programs. Although Defendants take the

position that the FHFA issued this statement in its capacity as
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conservator as well as that of regulator, the statement itself did

not say so, or cite any statutory or regulatory provision.”

On August 31, 2010, Fannie Mae and Freddie Mac, citing the
FHFA”s July 2010 statement, announced to lenders that they would
not purchase mortgages originated on or after July 6, 2010, which
were secured by properties encumbered by PACE obligations.

On February 28, 2011, after the hearing on Defendants” motion
to dismiss the present actions but before the Court issued i1ts
order, the FHFA"s General Counsel sent a letter to General Counsel
for Fannie Mae and Freddie Mac, reaffirming that debts arising

from PACE programs pose significant risks to the Enterprises. The

7 On August 16, 2010, the FHFA issued proposed guidance

regarding private transfer fee covenants. 75 Fed. Reg. 49932.

The proposed guidance would have advised the Enterprises not to
purchase or invest In any mortgages encumbered by private transfer
fee covenants or securities backed by such mortgages and
discouraged the FHL Banks from purchasing or investing in such
mortgages or securities or holding them as collateral for
advances. The FHFA did not adopt this guidance in final form.
After receiving several thousand comments on it, the FHFA decided
to address the issue through a regulation, rather than guidance.
76 Fed. Reg. 6702. On February 8, 2011, the FHFA proposed a
regulation narrower in scope than the proposed guidance. The
proposed regulation would have prohibited the regulated entities
from dealing In mortgages on properties encumbered by certain
types of private transfer fee covenants, rather than any such
covenant. The final rule, adopted March 16, 2012, prohibits
regulated entities from purchasing, investing or otherwise dealing
in any mortgages on properties encumbered by private transfer fee
covenants, securities backed by such mortgages, or securities
backed by the income stream from such covenants, except for
private transfer fee covenants that require payment of a fee to a
covered association, such as homeowner and condominium
associations, and that limit use of such transfer fees exclusively
to purposes which provide a direct benefit to the real property
encumbered by the private transfer fee covenant. 12 C.F.R.

88 1228.1 and 1228.2; 77 Fed. Reg. 15566-01.
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FHFA invoked its statutory authority as conservator and directed
that the "Enterprises shall continue to refrain from purchasing
mortgage loans secured by properties with outstanding first-lien
PACE obligations.” In addition, the letter ordered that the
"Enterprises shall continue to operate in accordance with the
Lender Letters and shall undertake other steps necessary to
protect their safe and sound operations from these first-lien PACE
programs.'’

FHFA General Counsel Pollard attested that the FHFA received
input from the Enterprises and PACE stakeholders, as well as
federal financial institution regulators, regarding the risks
posed by PACE programs. According to Pollard, the FHFA found that
the DOE best practices guidelines were an unsatisfactory response
to its concerns because they did not proscribe the use of priority
liens, they continued to allow collateral-based lending, and there
was no enforcement mechanism to ensure that PACE programs
throughout the country complied with the DOE guidelines. Pollard
did not attest that the FHFA had considered alternatives to its
blanket prohibition against the purchase of PACE-encumbered
mortgages or that i1t had considered the impact on the public
interest of blocking the PACE programs, other than minimizing
risks for the Enterprises. Nor have Defendants presented evidence
that the FHFA weighed the costs associated with the risk exposure

produced by PACE programs against the economic benefits of
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allowing PACE programs to continue to expand and build a market
for residential energy conservation projects.
LEGAL STANDARD
Summary judgment is properly granted when no genuine and
disputed issues of material fact remain, and when, viewing the
evidence most favorably to the non-moving party, the movant is
clearly entitled to prevail as a matter of law. Fed. R. Civ. P.

56; Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986);

Eisenberg v. Ins. Co. of N. Am., 815 F.2d 1285, 1288-89 (9th Cir.

1987).

The moving party bears the burden of showing that there is no
material factual dispute. Therefore, the court must regard as
true the opposing party"s evidence, if supported by affidavits or
other evidentiary material. Celotex, 477 U.S. at 324; Eisenberg,
815 F.2d at 1289. The court must draw all reasonable inferences
in favor of the party against whom summary judgment is sought.

Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574,

587 (1986); Intel Corp. v. Hartford Accident & Indem. Co., 952

F.2d 1551, 1558 (9th Cir. 1991).

Material facts which would preclude entry of summary judgment
are those which, under applicable substantive law, may affect the
outcome of the case. The substantive law will identify which

facts are material. Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 248 (1986).
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DISCUSSION
I. Statutory Preclusion of Judicial Review
Defendants argue that they are entitled to summary judgment
because 12 U.S.C. 88 4617(f) and 4623(d) preclude judicial review
of Plaintiffs® claims for relief.
The courts have long recognized a presumption in favor of

judicial review of administrative actions. Love v. Thomas, 858

F.2d 1347, 1356 (9th Cir. 1988) (citing Block v. Community

Nutrition Inst., 467 U.S. 340, 349-51 (1984)). The presumption

may be overcome by various means, including "specific language or
specific legislative history that is a reliable indicator of
congressional intent,” or "by inference of intent drawn from the
statutory scheme as a whole.™ Block, 467 U.S. at 349. Although
""great weight™ is ordinarily given to an agency"s interpretation
of a statute it is charged with enforcing, "that deference does
not extend to the question of judicial review, a matter within the
peculiar expertise of the courts.” Love, 858 F.2d at 1352 n.9.

A. Section 4617(F)

Section 4617(a) authorizes under certain circumstances the
discretionary or mandatory appointment of the FHFA as conservator
or receiver for a regulated entity. 12 U.S.C. § 4617(a). As
conservator, the FHFA immediately succeeds to "all rights, titles,
powers, and privileges of the regulated entity, and of any
stockholder, officer, or director of such regulated entity" with

respect to the entity and its assets. 12 U.S.C. 8§ 4617(b)(2)(A).
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It may take over assets and operate the regulated entity; conduct
all business of the regulated entity; collect all obligations and
money due; perform all functions of the regulated entity iIn its
name which are consistent with the FHFA"s appointment as
conservator or receiver; preserve and conserve the entity"s assets
and property; and provide by contract for assistance in fulfilling
any function, activity, action, or duty as conservator or
receiver. 12 U.S.C. 8 4617(b)(2)(B)(i)-(v). In addition, the
FHFA”s specifically enumerated powers as conservator authorize it
to take such action as may be “necessary to put the regulated
entity in a sound and solvent condition.” 12 U.S.C.

§ 4617(b)(2)M)()-(i).

Section 4617(f) limits judicial review of such actions,
stating that ""no court may take any action to restrain or affect
the exercise of powers or functions of the Agency as a conservator
or a receiver.” 12 U.S.C. 8§ 4617(F).

Distinct from the FHFA"s powers as a conservator or receiver,
it has supervisory and regulatory authority over the regulated
entities. See 12 U.S.C. 88§ 4511(b); 4513b; 4513(a)(1)(A) and
B)(@)-(v). It is clear from the statutory scheme overall and
other provisions of § 4617 that Congress distinguished between the
FHFA®"s powers as a conservator and its authority as a regulator,
and did not intend that the former would be limitless and subsume
the latter. Although Congress intended to ensure the FHFA’s

ability to act freely as a conservator by preempting judicial
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review under 8§ 4617(f), as well as granting far-reaching powers,
the FHFA must show that 1t was acting as a conservator, rather
than a regulator. The appropriate characterization of the FHFA"s
actions i1s a matter of degree.

Defendants contend that the FHFA issued i1ts July 2010
statement and February 2011 letter as conservator of the
Enterprises. Defendants assert that the directives were a
business decision by the FHFA intended to minimize the
Enterprises”™ credit loses while i1n conservatorship. Plaintiffs
respond that the FHFA”s actions amount to substantive rule-making,
which can only be done in the FHFA"s role as regulator, rather
than as conservator. For the reasons discussed below, the Court
agrees with Plaintiffs.

The FHFA directed Fannie Mae, Freddie Mac and the FHL Banks
prospectively to refrain from purchasing a class of mortgage
loans, namely, those secured by property with an outstanding PACE
first lien. These directives did not involve succeeding to the
rights or powers of the Enterprises, taking over their assets,
collecting money due or operating their businesses, in keeping
with the FHFA"s conservatorship authority.

Specific provisions of 8 4617 include the phrase, "The agency
may, as conservator . . _.," iIn reference to the FHFA"s authority
in that role, while other provisions addressing the FHFA"s
regulatory powers do not contain analogous language. Compare 12

U.S.C. § 4617(b)(1) and (2)(C) with § 4617(b)(2)(A), (B), (G,
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(H), (D)) and (J)8 and 8 4617(b)(4). This supports that
Congress intended to enumerate the FHFA"s powers and duties as a
conservator, while delegating other duties to the FHFA"s
regulatory authority.

In Morrison-Knudsen Co., Inc. v. CHG International, Inc., 811

F.2d 1209 (9th Cir. 1987), the Ninth Circuit declined to hold that
the Federal Savings and Loan Insurance Corporation®s authority to
adjudicate creditor claims was in keeping with the ordinary
functions of a receiver. The Ninth Circuit found that the
language iIn the relevant statute failed to enumerate, and the
statutory scheme did not support, a receivership power to
adjudicate creditor claims. 1d. at 1218-20. Similarly here, the
Safety and Soundness Act does not enumerate, and its statutory
scheme does not support, the FHFA’s authority as conservator to
establish broad, prospective rules regarding classes of mortgages
that are eligible for purchase by the regulated entities.

In other cases upon which Defendants rely, federal agencies
undertook the ordinary day-to-day functions of an entity acting as
conservator or receiver to wind up the affairs of the failed

financial institutions. See e.g., Ward v. Resolution Trust Corp.,

996 F.2d 99, 104 (5th Cir. 1993) (finding that the district court

was without jurisdiction to enjoin the sale of certain real

8 Although 8 4617(b)(2)(J) i1s a broad, catchall provision,

given the overall statutory scheme, it should not be read to
authorize the FHFA to do anything and everything, including
engaging in rule-making, as a conservator.
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property because disposing of the assets of the failed bank was a

“routine “receivership” function™); In re Landmark Land Co. of

Okla., Inc., 973 F.2d 283, 290 (4th Cir. 1992) (holding that the

Resolution Trust Corporation (RTC),° as a conservator, had
authority, beyond the reach of the district court’s injunctive
power, to call a meeting of the shareholders to elect new
management) .

Defendants also cite Barrows v. Resolution Trust Corporation,

39 F.3d 1166 (1st Cir. 1994).10 There, the First Circuit held that
8§ 1821(jJ)1! barred a district court from ordering the RTC, the

appointed receiver, to make certain loans to which the plaintiff
claimed he was entitled. 1d. at *3. Barrows held that the RTC’s

directive blocking a failed fTinancial institution from extending a

9 Through the Financial Institutions Reform, Recovery, and

Enforcement Act (FIRREA), Congress authorized the RTC “to take all
actions necessary to resolve the problems posed by a financial
institution in default.” Gross v. Bell Sav. Bank PaSA, 974 F.2d
403, 406 (1992) (citing H.R. Rep. No. 101-54). Defendants cite
Kuriakose v. Federal Home Loan Mortgage Corporation, 674 F. Supp.
2d 483, 493 (S.D.N.Y. 2009), for the proposition that the courts
applying 8 4617(f), may turn to precedent relating to the nearly
identical anti-injunction statute under the FIRREA.

10 Barrows is an unpublished per curiam opinion referred to in

the Federal Reporter at 39 F.3d 1166, in a “Table of Decisions
Without Reported Opinions.”

11 The parties agree that the language in 8 4617(f) is similar

to that in 12 U.S.C. § 1821(j), which limits judicial review of
actions taken by the Federal Deposition Insurance Corporation
(FDIC) 1n its capacity as a conservator or receiver. Sahni v.
American Diversified Partners, 83 F.3d 1054, 1058-59 (9th Cir.
1996).

24




United States District Court
For the Northern District of California

© 00 N oo o B~ O w N

S T N B N N N T N T N N e~ S S e S = S S
© ~N o B~ W N kP O © o N o o~ W N Pk o

Case4:10-cv-03084-CW Documentl94 Filed08/09/12 Page25 of 41

loan was an action of a conservator to preserve and conserve the
assets and property of the failed institution.

Defendants contend that, under Barrows, the FHFA"s action
with respect to the PACE programs was akin to a business decision
preventing the institution from making a particular investment, as
necessary to conserve and preserve the assets of the Enterprises
while in conservatorship. The directives that the FHFA issued to
the Enterprises and the FHL Banks differ from the receiver’s
decision iIn Barrows because the former broadly and prospectively
prohibited all three of the regulated entities from the purchase
of an entire class of mortgages, while the latter involved a
receiver’s decision not to make a particular loan. Barrows does
not establish that the FHFA was acting as a conservator here.

The FHFA’s directives here resemble an FHFA rule regarding
private transfer fee covenants. A property owner or another
private party may attach private fee covenants to real property,
providing for payment of a transfer fee to an identified third
party upon each resale of the property. 1d. 76 Fed. Reg. 6702-
02, *6703. The fee typically iIs stated as a fixed amount or as a
percentage of the property’s sales price and often exists for a
period of ninety-nine years. 1d. As described above, the FHFA
initially sought public comment on proposed guidance to the
Enterprises and the FHL Banks that they should not purchase or
invest In mortgages on properties encumbered by private transfer

fee covenants. 75 Fed. Reg. 49932-01 at *49932. After receiving
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extensive comments regarding the proposed guidance, the FHFA
decided to address the subject by regulation rather than through
guidance and filed a notice of proposed rule-making. 76 Fed. Reg.
6702-02, *6703. Among other concerns raised iIn its notice of
proposed rule-making, the FHFA pointed out the risk that private
transfer fees may not benefit homeowners or may not be disclosed
adequately, thus impeding the transferability, marketability and
valuation of the encumbered properties. Id. at *6703-04.

The FHFA then proposed a narrower regulation, received
further comment, and adopted, on March 16, 2012, a final rule
prohibiting the regulated entities, except iIn certain
circumstances, from purchasing, investing or otherwise dealing in
any mortgages on properties encumbered by private transfer fee
covenants, securities backed by such mortgages, or securities
backed by the income stream from such covenants, and barring the
FHL Banks from accepting such mortgages or securities as
collateral. 12 C.F.R. 8§ 1228; 77 Fed. Reg. 15566-01 (March 16,
2012).

Because private transfer fee covenants and PACE first liens
are analogous, the fact that the FHFA followed notice and comment
rule-making procedures when regulating the former makes it
reasonable to infer that it was acting as a regulator when it
issued i1ts directives about the latter.

Furthermore, the FHFA’s directives applied to the FHL Banks,

as well the Enterprises. The fact that they bound all three
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regulated entities, rather than just the entities iIn
conservatorship, supports the conclusion that the FHFA was acting
as a regulator, rather than a conservator.

The FHFA"s February 2011 letter, asserting that it was acting
as a conservator, was created during the pendency of this
litigation and was addressed to general counsel for the
Enterprises. The letter is a post-hoc effort by the FHFA to
characterize its July 6, 2010 statement.

Contrary to Defendants” argument, National Trust for Historic

Preservation v. FDIC, 21 F.3d 469 (D.C. Cir. 1994), does not

establish that the FHFA has discretion to decide whether i1t acts
in Its capacity as conservator or as regulator. There, the D.C.
Circuit held that the FDIC had discretion to determine whether it
acted In its capacity as a receiver or i1ts capacity as a corporate
insurer. Id. at 471. It does not follow that Congress intended
the FHFA to have similar discretion because the scope of the
FHFA”s powers as regulator is different from, and substantially
greater than, the FDIC’s authority as a corporate insurer.
Furthermore, even if the FHFA had discretion to act as a
conservator or regulator with respect to a given issue, the FHFA
may not decide arbitrarily to act in different capacities for two
decisions that are substantially similar.

Given the presumption in favor of judicial review, to iInvoke
8§ 4617(F), Defendants bear the burden to establish that the FHFA

was acting as conservator, to restore or protect the solvency of
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the Enterprises. Defendants have not carried this burden.
Section 4617 does not preclude judicial review here.

B. Section 4623(d)

Defendants also argue that their actions in connection with
the PACE programs are exempt from judicial review pursuant to 12
U.S.C. 8 4623(d). This provision restricts judicial review of any
action taken under 8 4616(b)(4). Section 4616(b)(1) through (4)
describes supervisory actions that the FHFA Director may take with
respect to "'significantly undercapitalized” regulated entities.
Section 4616(b)(4) authorizes the Director to require a
"significantly undercapitalized” regulated entity "to terminate,
reduce, or modify any activity that the Director determines
creates excessive risk to the regulated entity.” As noted
earlier, the Safety and Soundness Act establishes a tiered system
of classification of the capitalization of the regulated entities;
"significantly undercapitalized” is the second lowest of the four
tiers. See 12 U.S.C. § 4614(a) and (b)(1)(C).

Defendants have not produced evidence that prior to, or even
contemporaneously with, the July 2010 statement or the February
2011 letter, the Enterprises were categorized as significantly
undercapitalized within the meaning of 8 4614. Nothing in the
July 2010 statement refers to 8 4616(b)(4), or makes reference to
undercapitalization.

Furthermore, on October 9, 2008, the FHFA had issued a press

release announcing that the FHFA Director ‘“had determined that it
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[was] prudent and in the best interests of the market to suspend
capital classifications of Fannie Mae and Freddie Mac during the
conservatorship, in light of the United States Treasury’s Senior
Preferred Stock Purchase Agreement.” Pls.” Second Request for
Judicial Notice, Ex. 6 at 2. The FHFA explained, “The Director
has the authority to make a discretionary downgrade of the capital
adequacy classification should certain safety and soundness
conditions arise that could impact future capital adequacy. This
classification requirement serves no purpose once an Enterprise
has been placed into conservatorship.” Id. at 2-3.

Neither Defendants” interrogatory responses nor Pollard’s
declaration establishes that, at the time of the FHFA’s
directives, the Enterprises had been categorized as significantly

undercapitalized based on their “negative core capital, negative
total equity” or their positions below the “Requirement Minimum
Capital.” The responses and the declaration only show that,
looking back at the financial metrics, the FHFA believes that the
Enterprises at the relevant time met the statutory definition of
“significantly undercapitalized.”

Thus, the FHFA has not presented evidence that i1t acted
pursuant to iIts conservatorship powers authorized under

8§ 4616(b)(4). Section 4623(d) does not limit the Court"s

jurisdiction to hear Plaintiffs® claims.
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In sum, neither 8 4617(f) nor § 4623(d) of Title 12 of the
United States Code bars judicial review of Defendants” directive
on PACE financing.

I11. Administrative Procedures Act

Plaintiffs allege that Defendants” rule on PACE obligations
failed to comply with the notice and comment requirements of, and
was arbitrary and capricious in violation of, the APA, 5 U.S.C.
8§ 553, 706(2)(D).

A. Requirements for judicial review under the APA

To invoke judicial review of agency action under the APA,
Plaintiffs must demonstrate prudential standing. Prudential

standing is a "purely statutory inquiry,” rather than a
constitutional test, and determines "whether a particular
plaintiff has been granted a right to sue by the statute under

which he or she brings suit.” City of Sausalito v. O"Neil, 386

F.3d 1186, 1199 (9th Cir. 2004). "For a plaintiff to have
prudential standing under the APA, "the interest sought to be
protected by the complainant [must be] arguably within the zone of

interests to be protected or regulated by the statute . . . in

question. " Nat"l Credit Union Admin. v. First National Bank &

Trust Co., 522 U.S. 479, 488 (1998) (alteration in original). The
test requires that "we First discern the iInterest “arguably .

to be protected® by the statutory provision at issue; we then
inquire whether the plaintiff"s interests affected by the agency

action in question are among them.”™ Id. at 492. A plaintiff is
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outside a provision®s zone of iInterest where ""the plaintiff s
interests are so marginally related to or inconsistent with the
purposes implicit in the statute that it cannot reasonably be
assumed that Congress intended to permit the suit.” Clarke v.

Securities Industry Ass’n, 479 U.S. 388, 399 (1987).

The governmental Plaintiffs satisfy the requirements for
prudential standing. The parties agree that the paramount goal of
the Safety and Soundness Act is to protect the stability and
ongoing operation of the residential mortgage market, and the
interests of the state and municipalities depend on its stability.
California and its municipalities have created a system of state
and local laws and assessments, and they establish budgets that
hinge on a functional real estate market. A healthy mortgage
market is a foundational element of the real estate market.
Although Congress has not expressed a specific purpose to benefit
state and local governments through the Safety and Soundness Act,
the governmental Plaintiffs share an interest in a safe and
sustainable secondary mortgage market and suffer as a result of a
faltering mortgage market. Defendants” contention that Plaintiffs

have improperly sued under a theory of parens patriae is not

persuasive because the governmental Plaintiffs are representing
their own state and municipal iInterests, not the interests of
particular residents. The governmental Plaintiffs are within the

zone of iInterests of the Safety and Soundness Act.
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Under the APA, judicial review is only permissible for final
agency action. 5 U.S.C. 8§ 704. Defendants contend that the
FHFA”s actions amounted to informal, non-final guidance. "For an
agency action to be final, the action must (1) "mark the
consummation of the agency®s decisionmaking process®™ and (2) “be
one by which rights or obligations have been determined, or from

which legal consequences will flow. Ore. Natural Desert Ass™n

v. U.S. Forest Serv., 465 F.3d 977 (9th Cir. 2006). To determine

whether the consummation prong of the test has been satisfied, the
court must make a pragmatic consideration of the effect of the

action, not i1ts label. 1d. at 982, 985. The finality requirement
is satisfied when an agency action imposes an obligation, denies a

right, or fixes some legal relationship as a consummation of the

administrative process. 1d. at 986-87. '"An agency action may be
final if it has a "direct and immediate . . . effect on the day-
to-day business® of the subject party.”™ Id. at 987 (alteration iIn
original).

In its July 2010 statement, the FHFA adopted the view that
PACE programs that establish first liens are inconsistent with
requirements contained In Fannie Mae’s and Freddie Mac’s Uniform
Security Instruments. FAC, Ex. A, at 10. The FHFA announced that
mortgages with such encumbrances were not suitable for purchase by
the regulated entities. Its statement affirmed that the prior
lender letters issued by Fannie Mae and Freddie Mac, alerting

sellers and servicers that first liens run contrary to their
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Uniform Security Instruments, would “remain in effect.” The FHFA
arrived at this conclusion after “careful review” and “over a year
of working with federal and state government agencies.” Indeed,
the FHFA expressly conveyed its intent to “pause” PACE programs
that include first liens. See id. The statement had a legal
effect because i1t immediately iImposed on the regulated entities
obligations to take certain actions and it could reasonably be
read to provide a basis for an enforcement action should the
entities have chosen to continue purchasing mortgages encumbered
by PACE liens. The Safety and Soundness Act authorizes the FHFA
Director to take enforcement action against regulated entities to
police their lawful operation. See e.g., 12 U.S.C. § 4631(a)(1).
The FHFA’s July 2010 statement constituted a final action.

B. Notice and comment requirement

Any regulations issued by the FHFA Director pursuant to the
agency’s general regulatory authority shall comply with the APA’s
requirements for notice and comment. 12 U.S.C. § 4526(b).
"Interpretative rules”™ are exempt from the notice and comment

requirements. 5 U.S.C. 8§ 553(b)(3)(A). The interpretive rule

exemption is narrowly construed. Flagstaff Medical Center, Inc.

v. Sullivan, 962 F.2d 879, 885 (9th Cir. 1992). A court need not

accept an agency"s characterization of its rule. Hemp Industries

Ass"n v. DEA, 333 F.3d 1082, 1087 (9th Cir. 2003). "There is no

bright-line distinction between interpretative and substantive

rules.” Flagstaff, 962 F.2d at 886.
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An interpretive rule is one issued by an agency to advise
the public of the agency®s construction of the statutes and rules

which 1t administers."" Erringer v. Thompson, 371 F.3d 625, 630

(9th Cir. 2004) (citing Shalala v. Guernsey Mem®"l Hosp., 514 U.S.

87, 88 (1995)). '"Because they generally clarify the application
of a law in a specific situation, they are used more for
discretionary fine-tuning than for general law making."
Flagstaff, 962 F.2d at 886.

"IT the rule cannot fairly be seen as iInterpreting a statute
or a regulation,”™ and 1T it is enforced, it is not an interpretive

rule. Catholic Health Initiatives v. Sebelius, 617 F.3d 490, 494

(9th Cir. 2010). "To fall within the category of iInterpretive,
the rule must derive a proposition from an existing document whose
meaning compels or logically justifies the proposition. The
substance of the derived proposition must flow fairly from the
substance of the existing document.”™ 1d. (internal quotation
marks omitted). |If the relevant statute or regulation consists of
“vague or vacuous terms--such as “fair and equitable,” “just and
reasonable,” “in the public interest,” and the like--the process
of announcing propositions that specify applications of those
terms i1s not ordinarily one of interpretation, because those terms
in themselves do not supply substance from which the propositions
can be derived.” |Id. at 494-95.

Substantive rules, sometimes referred to as legislative

rules, ““create rights, impose obligations, or effect a change in
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existing law pursuant to authority delegated by Congress.”
Erringer, 371 F.3d at 630. The Ninth Circuit explains that
substantive rules have the “force of law,” while interpretive
rules do not, and has adopted a three-part test for determining
whether a rule has the “force of law”:
(1) when, in the absence of the rule, there would not
be an adequate legislative basis for enforcement

action;

(2) when the agency has explicitly invoked its
general legislative authority; or

(3) when the rule effectively amends a prior
legislative rule.

Erringer, 371 F.3d at 630 (citing Hemp Indust., 333 F.3d at 1087).

Plaintiffs argue that the FHFA"s directives against PACE
programs with a first lien feature constitute a substantive rule
because (1) they announced a "flat ban™ against such encumbrances
and thus amounted to general-lawmaking; (2) they had the force of
law and created a basis for enforcement; (3) they were issued
pursuant to statutory authority; and (4) they changed a prior
policy.

Plaintiffs rely on Catholic Health Initiatives, 617 F.3d at

490. There, a non-profit charitable corporation and its
affiliated non-profit hospitals challenged a rule describing
“reasonable costs” related to the care of Medicare beneficiaries.
In general, malpractice, workers” compensation and other liability
insurance premiums are considered by the Department of Health and

Human Services (HHS) to be part of a hospital®s “reasonable costs”
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incurred In providing services to Medicare beneficiaries and, as
such, are reimbursable. 1d. at 491. The Secretary of HHS had
issued a Provider Reimbursement Manual containing guidelines and
policies to implement Medicare regulations setting forth
principles for determining the reasonable cost of provider
services. A provision in the manual disallowed reimbursements for
insurance premiums paid to certain off-shore insurance
corporations, known as “captives,” often established by health
care providers, where the corporations” iInvestments failed to
comply with certain requirements, such as a ten percent limit on
equity investments and other restrictions. 1d. at 492. Assuming
without deciding that the manual®s investment limitations were an
"extension' of and consistent with the reasonable cost provisions
of the Medicare Act and its regulations, the court concluded that
the limitations did not represent an interpretation of the statute
or its regulations. |Id. at 496. The court noted that it might
have been *“a closer case 1T the Secretary®s Manual had indicated
that premiums paid to financially unstable captive offshore (or
domestic) insurance companies do not represent “reasonable costs.’
But [the provision] embodies a “flat” rule, and the “flatter” a
rule is, the harder it is to conceive of it as merely spelling out
what is in some sense latent in the statute or regulation.” Id.
at 496 n.6. The manual’s iInvestment requirements were "simply too

attenuated™ from the reasonable cost provisions of the Medicare
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Act to represent an interpretation of the statutory terms. Id. at
496.

The "'safe and sound™ operation of the Enterprises’ business
is likewise a vague phrase. The FHFA"s July 2010 statement gives
substance to the duties of the regulated entities to conduct their
operations in a “safe and sound” manner because the statutory
language alone does not compel a rule barring the purchase of all
mortgages with PACE first liens. The FHFA"s statement that PACE
first liens "present significant safety and soundness concerns,"”
such that mortgages encumbered by them are not suitable for
purchase, iIs a categorical ban. The rule is flat in the sense
that it is a bright-line standard.

Without the FHFA®"s July 2010 pronouncement it is unlikely
that the agency would have a basis for an enforcement action
against the regulated entities because the safety and soundness
duty 1s vague and non-specific.

This case i1s distinguishable from Erringer, where the Ninth
Circuit held that the Medicare Act contained a standard of
approval for Medicare beneficiaries” claims and that HHS
guidelines issued to claims-processing contractors were
interpretive. 1In Erringer, a class of Medicare beneficiaries
challenged rules issued by the Secretary of HHS giving criteria to
contractors iIn creating Local Coverage Determinations (LCDs). The
Secretary issued National Coverage Determinations (NCDs),

excluding certain items and services from Medicare coverage that
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were not "‘reasonable and necessary' under the Secretary’s
interpretation. The contractors generally relied on the NCDs in
processing claims. However, the contractors were required to
create and use LCDs to determine what claims were covered under
Medicare, and at what amounts, when no NCD applied to a claim.
The beneficiaries argued that the Secretary"s criteria governing
the creation of LCDs should be subject to the APA"s notice and
comment requirement. The Ninth Circuit reasoned that the
guidelines were interpretive because, even without them, the
contractors would have an over-arching duty to provide Medicare
coverage that was reasonable and necessary.

The holding that the Secretary®s general guidelines for the
creation of the LCDs were interpretative does not establish that
the specific directives made by the FHFA here were interpretive.
As noted earlier, the requirement that the regulated entities
operate In a safe and sound manner iIs a non-specific mandate; it
iIs a less precise requirement than Medicare contractors” statutory
duty to provide coverage for treatments that are reasonable and
necessary to cure disease and alleviate i1llness. A given medical
diagnosis or condition is bound to compel certain reasonable and
necessary treatment as determined by medical professionals. In
comparison to the guidelines for approving Medicare claims, the
FHFA”s directives barring the purchase of mortgages encumbered by

PACE first liens is not compelled by the statutory mandate that
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the FHFA ensure that the regulated entities operate In a safe and
sound manner.

Furthermore, as the Court previously noted in connection with
its conclusion that the FHFA acted as a regulator, here the FHFA"s
handling of 1ts rule-making pertaining to private transfer fee
covenants supports a finding that the FHFA®"s PACE directives
amounted to substantive rule-making. The FHFA utilized the notice
and comment process with respect to its proposed rule restricting
the regulated entities from purchasing mortgages on properties
encumbered by private transfer fee covenants because such
covenants were deemed to undermine the safety and soundness of
their iInvestments. 75 Fed. Reg. 49932 (Aug. 16, 2010). In that
analogous iInstance, the FHFA deemed i1t appropriate to comply with
the APA notice and comment requirements.

The FHFA"s directives on PACE obligations amount to
substantive rule-making, not an interpretation of rules that would
be exempt from the notice and comment requirement. The notice and
comment process must be followed.

C. Arbitrary and capricious action

In addition to their procedural notice and comment claim
under the APA, Plaintiffs allege a substantive claim that the
FHFA®"s directives are arbitrary and capricious. Under 8§ 706(2)(A)
of the Act, *““an agency action may be found unlawful by a reviewing
court and set aside, i1If it is found to be arbitrary, capricious,

an abuse of discretion or otherwise not in accordance with law.”
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5 U.S.C. 8 706(2)(A). Plaintiffs have stated that, if the Court
rules that the FHFA violated the APA by failing to carry out the
notice and comment process, as the Court has done above, it need
not reach their claim that the directives were arbitrary and

capricious. See Sprint Corp. v. FCC, 315 F.3d 369, 377 (D.C. Cir.

2003).

The Court notes that the FHFA has begun the notice and
comment process pursuant to the preliminary injunction that the
Court granted earlier in this case. On January 26, 2012, the FHFA
issued an Advance Notice of Proposed Rulemaking seeking comment on
whether the restriction set forth in the July 2010 statement and
the February 2011 letter should be maintained. 77 Fed. Reg. 3958.
The FHFA received 33,000 comments in response to the notice. 77
Fed. Reg. 36086. On June 15, 2012, the FHFA issued a Notice of
Proposed Rulemaking and Proposed Rule concerning underwriting
standards for Fannie Mae and Freddie Mac related to PACE programs.
Id. The ninety-day comment period ends on September 13, 2012.
Docket No. 193. In turn, the FHFA is required to issue a
regulation within a reasonable time. Thus, on Plaintiffs’
suggestion, the Court declines to rule on the arbitrariness of the
FHFA”s directives.

I111. NEPA Claims
As with their claim of arbitrariness under the APA,

Plaintiffs assert that the Court need not resolve the merits of

their NEPA claim if the Court holds that the FHFA was required to
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pursue the notice and comment process prior to issuing its
directives as to the PACE loans. Given the Court’s order that the
ongoing notice and comment process continue, the Court declines to
resolve the NEPA claim in this case.

CONCLUSION

Plaintiffs” motion for summary judgment is granted with
respect to their notice and comment claim under the APA, and
Defendants” cross-motion for summary judgment on the claim is
denied. For the reasons explained above, the Court finds it
unnecessary to rule on the remaining claims under the APA and the
NEPA.

Accordingly, the FHFA shall complete the notice and comment
process and publish a final rule to consummate that process. The
parties shall attempt to agree to an appropriate deadline for
publication of the final rule and notify the Court of that date,
or, 1T the parties cannot agree, Plaintiffs shall submit an
administrative motion, pursuant to the Northern District of
California’s Local Rule 7-11, for the Court to impose a deadline.
Defendants shall respond in accordance with the Local Rule. The
Court retains jurisdiction of this action as necessary to ensure
compliance with this order.

IT 1S SO ORDERED.

\(wmh\—\
Dated: 8/9/2012 1A WILKEN

United States District Judge
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Proposed Rules

Federal Register
Vol. 77, No. 17

Thursday, January 26, 2012

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF ENERGY

10 CFR Part 900
RIN 1901-AB18

Coordination of Federal Authorizations
for Electric Transmission Facilities

AGENCY: Office of Electricity Delivery
and Energy Reliability, Department of
Energy.

ACTION: Notice of extension of public

comment period.

SUMMARY: This document announces
that the period for submitting comments
on the proposed rule for the
coordination of Federal Authorizations
for Electric Transmission Facilities has
been extended until February 27, 2012.

DATES: DOE will accept comments, data,
and information regarding the proposed
coordination rule published December
13, 2011 (76 FR 77432) until February
27,2012.

ADDRESSES: Any comments submitted
must be identified as comments on the
“Proposed 216(h) Regulations”.
Comments may be submitted using any
of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Email: Brian.Mills@hq.doe.gov.
Include “Proposed 216(h) Regulations”
in the subject line of the message.

e Mail: Brian Mills, Office of
Electricity Delivery and Energy
Reliability (OE-20), U.S. Department of
Energy, 1000 Independence Avenue
SW., Washington, DC 20585.

FOR FURTHER INFORMATION CONTACT:
Brian Mills, Office of Electricity
Delivery and Energy Reliability (OE-20),
U.S. Department of Energy, 1000
Independence Avenue SW.,
Washington, DC 20585, Phone (202)
586—8267, email Brian.Mills@hq.doe.
gov, or Lot Cooke, Attorney-Advisor,
U.S. Department of Energy, Office of the
General Counsel, GC-76, 1000
Independence Avenue SW.,
Washington, DC 20585, Phone (202)
586—0503, email Lot.Cooke@hq.doe.gov.

SUPPLEMENTARY INFORMATION: On
December 13, 2011, DOE published a
proposed rule in the Federal Register
(76 FR 77432) to amend its regulations
for the timely coordination of Federal
authorizations for proposed interstate
electric transmission facilities pursuant
to section 216(h) of the Federal Power
Act (FPA). The proposed rule provided
for the submission of comments by
January 27, 2012. A commenter noted
the significant interest of its members in
the rulemaking and requested an
extension of the comment period given
the holidays and the need for its
members to complete projects and
reports for calendar year 2011.

DOE has determined that an extension
of the public comment period is
appropriate based on the foregoing
reasons and is hereby extending the
comment period. DOE will consider any
comments received by February 27,
2012.

Issued in Washington, DC, on January 20,
2012.

Patricia A. Hoffman,

Assistant Secretary, Office of Electricity
Delivery and Energy Reliability.

[FR Doc. 2012-1662 Filed 1-25-12; 8:45 am]|
BILLING CODE 6450-01-P

FEDERAL HOUSING FINANCE
AGENCY

12 CFR Part 1254
RIN 2590-AA53

Mortgage Assets Affected by PACE
Programs

AGENCY: Federal Housing Finance
Agency.

ACTION: Advance notice of proposed
rulemaking; request for comments;
Notice of intent to prepare
environmental impact statement;
request for scoping comments.

SUMMARY: The Federal Housing Finance
Agency (“FHFA”) hereby issues this
Advance Notice of Proposed
Rulemaking (“ANPR”) concerning
mortgage assets affected by Property
Assessed Clean Energy (“PACE”)
programs and Notice of Intent (“NOI”)
to prepare an environmental impact
statement (“EIS”’) under the National
Environmental Policy Act (“NEPA”) to
address the potential environmental
impacts of FHFA’s proposed action.

The United States District Court for
the Northern District of California
issued a preliminary injunction ordering
FHFA “to proceed with the notice and
comment process” in adopting guidance
concerning mortgages that are or could
be affected by PACE programs.
Specifically, the California District
Court ordered FHFA to “cause to be
published in the Federal Register an
Advance Notice of Proposed
Rulemaking relating to the statement
issued by FHFA on July 6, 2010, and the
letter directive issued by FHFA on
February 28, 2011, that deal with
property assessed clean energy (PACE)
programs.”’

In response to and compliance with
the California District Court’s order,
FHFA is seeking comment on whether
the restrictions and conditions set forth
in the July 6, 2010 Statement and the
February 28, 2011 Directive should be
maintained, changed, or eliminated, and
whether other restrictions or conditions
should be imposed. FHFA has appealed
the California District Court’s order to
the U.S. Court of Appeals for the Ninth
Circuit (the “Ninth Circuit”’). Inasmuch
as the California District Court’s order
remains in effect pending the outcome
of the appeal, FHFA is proceeding with
the publication of this ANPR and NOI
pursuant to that order. The Ninth
Circuit has stayed, pending the outcome
of FHFA’s appeal, the portion of the
California District Court’s Order
requiring publication of a final rule.
FHFA reserves the right to withdraw
this ANPR and NOI should FHFA
prevail in its appeal, and may in that
situation continue to address the
financial risks FHFA believes PACE
programs pose to safety and soundness
through means other than notice-and-
comment rulemaking.

DATES: Written comments must be
received on or before March 26, 2012.
ADDRESSES: You may submit your
comments, identified by regulatory
information number (RIN) 2590-AA53,
by any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov: Follow the
instructions for submitting comments. If
you submit your comment to the
Federal eRulemaking Portal, please also
send it by email to FHFA at
RegComments@fhfa.gov to ensure
timely receipt by FHFA. Please include
“RIN 2590—-AA53” in the subject line of
the message.
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e Email: Comments to Alfred M.
Pollard, General Counsel may be sent by
email to RegComments@fhfa.gov. Please
include “RIN 2590—-AA53” in the
subject line of the message.

e U.S. Mail, United Parcel Service,
Federal Express, or Other Mail Service:
The mailing address for comments is:
Alfred M. Pollard, General Counsel,
Attention: Comments/RIN 2590-AA53,
Federal Housing Finance Agency,
Eighth Floor, 400 Seventh Street SW.,
Washington, DC 20024.

e Hand Delivered/Courier: The hand
delivery address is: Alfred M. Pollard,
General Counsel, Attention: Comments/
RIN 2590-AA53, Federal Housing
Finance Agency, Eighth Floor, 400
Seventh Street SW., Washington, DC
20024. The package should be logged at
the Seventh Street entrance Guard Desk,
First Floor, on business days between
9 a.m. and 5 p.m.

FOR FURTHER INFORMATION CONTACT:
Alfred M. Pollard, General Counsel,
(202) 649-3050 (not a toll-free number),
Federal Housing Finance Agency,
Eighth Floor, 400 Seventh Street SW.,
Washington, DC 20024. The telephone
number for the Telecommunications
Device for the Hearing Impaired is (800)
877-8339.

SUPPLEMENTARY INFORMATION:

I. Comments

FHFA invites comments on all aspects
of this ANPR and NOI. Commenters
should identify by number, the question
each of their comments addresses.
Copies of all comments will be posted
without change, including any personal
information you provide, such as your
name and address, on the FHFA Web
site at https://www.fhfa.gov. In addition,
copies of all comments received will be
available for examination by the public
on business days between the hours of
10 a.m. and 3 p.m. at the Federal
Housing Finance Agency, Eighth Floor,
400 Seventh Street SW., Washington,
DC 20024. To make an appointment to
inspect comments, please call the Office
of General Counsel at (202) 649—3804.

II. Background

A. FHFA’s Statutory Role and Authority
as Regulator

FHFA is an independent federal
agency created by the Housing and
Economic Recovery Act of 2008 (HERA)
to supervise and regulate the Federal
National Mortgage Association (Fannie
Mae), the Federal Home Loan Mortgage
Corporation (Freddie Mac), (together,
the Enterprises), and the Federal Home
Loan Banks (the “Banks”). FHFA is the
exclusive supervisory regulator of the
Enterprises and the Banks. Both

Enterprises are presently in
conservatorship under the direction of
FHFA as Conservator. 12 U.S.C. 4501 et
seq. Congress established FHFA in the
wake of a national crisis in the housing
market. A key purpose of HERA was to
create a single federal regulator with all
of the authority necessary to oversee
Fannie Mae, Freddie Mac, and the
Banks. 12 U.S.C. 4511(b)(2).

Fannie Mae and Freddie Mac operate
in the secondary mortgage market.
Accordingly, they do not directly lend
funds to home purchasers, but instead
buy mortgage loans from original
lenders, thereby providing funds those
entities can use to make additional
loans. The Enterprises hold in their own
portfolios a fraction of the mortgage
loans they purchase. The Enterprises
also securitize a substantial fraction of
the mortgage loans they purchase,
packaging them into pools and selling
interests in the pools as mortgage-
backed securities. Traditionally, the
Enterprises guarantee nearly all of the
mortgage loans they securitize.
Together, the Enterprises own or
guarantee more than $5 trillion in
residential mortgages.

FHFA’s “Director shall have general
regulatory authority over each
[Enterprise] * * *, and shall exercise
such general regulatory authority * * *
to ensure that the purposes of this Act,
the authorizing statutes, and any other
applicable law are carried out.” 12
U.S.C. 4511(b)(2). As regulator, FHFA is
charged with ensuring that the
Enterprises operate in a ‘“‘safe and sound
manner.” 12 U.S.C. 4513(a). FHFA is
statutorily authorized “‘to exercise such
incidental powers as may be necessary
or appropriate to fulfill the duties and
responsibilities of the Director in the
supervision and regulation” of the
Enterprises. 12 U.S.C. 4513(a)(2).
FHFA’s Director is authorized to “issue
any regulations or guidelines or orders
as necessary to carry out the duties of
the Director * * *.” Id. 4526(a). FHFA’s
regulations are subject to notice-and-
comment rulemaking under the
Administrative Procedure Act.

B. FHFA’s Statutory Role and Authority
as Conservator

HERA also authorizes the Director of
FHFA to “appoint the Agency as
conservator or receiver for a regulated
entity * * * for the purpose of
reorganizing, rehabilitating or winding
up [its] affairs.” Id. 4617(a)(1), (2). On
September 6, 2008, FHFA placed Fannie
Mae and Freddie Mac into
conservatorships. FHFA thus
“immediately succeed[ed] to all rights,
titles, powers, and privileges of the

shareholders, directors, and officers of
the [Enter{)rises].” Id. 4617(b)(2)(B).

In its role as Conservator, FHFA may
take any action ‘“‘necessary to put the
regulated entity into sound and solvent
condition” or “appropriate to carry on
the business of the regulated entity and
preserve and conserve the assets and
property of the regulated entity.” Id.
4617(b)(2)(D). The Conservator also may
“take over the assets of and operate the
regulated entity in the name of the
regulated entity,” “perform all functions
of the entity” consistent with the
Conservator’s appointment, and
“preserve and conserve the assets and
property of the regulated entity.” Id.
4617(b)(2)(A), (B). The Conservator may
take any authorized action “which the
Agency determines is in the best
interests of the regulated entity or the
Agency.” Id. 4617(b)(2)(J). “The
authority of the Director to take actions
[as Conservator] shall not in any way
limit the general supervisory and
regulatory authority granted”” by HERA.
12 U.S.C. 4511(c).

C. Issues Relating to PACE Programs
That Are Relevant to FHFA'’s
Supervision and Direction of the
Enterprises

PACE programs provide a means of
financing certain kinds of home-
improvement projects. Specifically,
PACE programs permit local
governments to provide financing to
property owners for the purchase of
energy-related home-improvement
projects, such as solar panels,
insulation, energy-efficient windows,
and other products. Homeowners repay
the amount borrowed, with i