


























its regulator.22 This important exception from FOIA is no less important to facilitate 
open communication between the Enterprises and FHF A. 

The Interim Rule, as currently drafted, has the unfortunate effect of upsetting the careful 
balance that FOIA has struck between disclosure of information and protection of 
confidential supervisory and competitively sensitive information. The effect of 
presuming non-confidentiality may well result in chilling the free and open 
communication between the Enterprises and FHF A. 

The Interim Rule's presumption in favor of non-confidentiality is also particularly 
inappropriate with respect to new activity notices, which are not required to be the 
subject of public comment. Moreover, the Interim Rule would have the effect of 
allowing public disclosure of much more information than would be necessary for 
interested parties to appropriately comment on a potential new product. 

The Enterprises work with counterparties who invest in and develop proposals, and then 
seek to partner with an Enterprise. To complete the NNA, it may be necessary to include 
the counterparty's proprietary information. If FHF A were to make public the proprietary 
information developed by such a third party, that party would be placed at a competitive 
disadvantage because of its relationship with the Enterprise, and the Enterprises would 
have a much more difficult time finding partners with whom to innovate. 

Accordingly, the Enterprises recommend that the presumption of non-confidentiality be 
stricken from the Interim Rule. In addition, the Interim Rule should ensure that an 
Enterprise may withdraw an NNA from consideration if the Director determines that the 
new activity should be treated as a new product or the Director determines that 
information will otherwise be treated as non-confidential. 

4. Proposed Enforcement Is Excessive 

The Enterprises propose that enforcement be consistent with other areas of HERA where 
sanctions are imposed on the Enterprise rather than individual employees. Section 1130 
of HERA, for example, allows civil money penalties and cease and desist orders to be 
imposed against an Enterprise that fails to meet certain statutory requirements. There are 
no enforcement provisions specified in HERA for failure to submit accurate new product 
or new activity information. Rather, section 1123 anticipates that FHF A will continue to 
exercise its plenary authority to review the safety and soundness of any product or 
activity undertaken by the Enterprises. 

22 A House committee report on H.R. 1427 states that "[a]s with the banking agencies, the Committee 
expects that the Agency will establish procedures that provide for appropriate treatment of proprietary 
business infonnation." A presumption that all infonnation is public appears to be inconsistent with 
Congressional intent. Supra note 2 at 132. 
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The Enterprises recognize that FHF A must have the authority to nullify or modify any 
decision rendered on the basis of materially inaccurate or incomplete information. 
However, the Interim Rule's emphasis on the possibility of civil or criminal sanctions for 
any persons "responsible" for any material misrepresentation or omission, without any 
apparent requirement that the person acted with either knowledge or reckless disregard, 
has the effect of threatening Enterprise employees with legal jeopardy despite their good 
faith. The Enterprises request that the Interim Rule limit civil or criminal sanctions to 
intentional wrongdoing. 

It is also important to note that the Interim Rule intends that the enforcement provisions 
will apply with respect to the voluminous materials to be submitted in connection with 
the NNA, including financial projections and other forward looking statements. Given 
the large volume of materials to be produced and the need to make estimates and 
predictions about future performance, inadvertent errors are more likely to occur. It is 
particularly important, therefore, that the enforcement provisions be narrowly tailored to 
capture intentional misstatements, and that enforcement be limited to the Enterprises. 

5. The Certification Requirement Will Create Substantial Delay 

The Interim Rule contemplates that the certification requirement will apply to every NNA 
submitted by an Enterprise. The Interim Rule also requires the NNA to be submitted for 
a broad array of potential new products and new activities. The certification must be 
made by an executive officer. 

Because of the breadth of information that must be submitted with an NNA, to make the 
certification required by the Interim Rule, the executive officer would need to rely on a 
due diligence process that will include employees from throughout the company. The 
companies have in place similar types of due diligence processes for financial reports, 
capital reports, and mortgage report data. These processes are difficult and time­
consuming but necessary for the ultimate certifier to exercise his fiduciary duties to the 
company. The reports that are certified, however, are annual or quarterly reports. The 
additional process that would be necessary to address the breadth of the Interim Rule 
would require company employees to go through the due diligence process mUltiple times 
during the year, would divert company resources from other necessary business activities, 
and would substantially delay the review process for both new products and new 
activities. The Enterprises request that FHF A eliminate the certification requirement at 
least for new activities. 

*** 
The Enterprises support the objective of Congress to allow FHF A broad approval 
authority over significant new products, and to allow public participation in the approval 
process for products that could have a significant impact on the mortgage finance system. 
The Enterprises encourage FHF A to implement the statutory requirements in a manner 
that reflects the intention of Congress that this approach to new products should allow the 

15 



Enterprises to continue to respond appropriately and in a timely manner to market needs 
and not unduly burden the Enterprises at a time when innovation and flexibility are very 
important to borrowers and the secondary mortgage market. 

Thank you for allowing us to present these views. If you have questions regarding the 
matters addressed herein, please feel free to contact us. 

Ro en E. Bostrom 
Executive Vice President. General Counsel 
and Corporate Secretary 
Freddie Mac 

Altachment: Proposed Form of NNA 
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FEDERAL HOUSING FINANCE AGENCY NNA NUMBER ASSIGNED 
NNA-F 

12 CFR Part 1253 - Appendix 
NOTICE OF NEW ACTIVITY/NEW PRODUCT FORM 
SEE INSTRUCTIONS FOR INFORMATION REQUIRED TO BE SUPPLIED ON THIS FORM 

Enterprise: 

Name of the Proposed New Activity/New Product: 

Scope 

Purpose of the Proposed New Activity/New Product Submission 

The purpose of the Notice of New Activity/New Product Form (NNA) is to provide information to the 
Director on activities that may constitute new products, and on new products that require the approval of 
the Director under the Housing and Economic Recovery Act of2008 (12 USC 4541). An activity that is a 
new product is subject to the prior approval of the Director after public notice and comment. 

For a new activity that an Enterprise does not consider to be a new product, the Enterprise will complete 
and submit Part A below. Unless the Director requests additional information, the Director will 
determine whether the activity is a new product within 15 days of receipt of the notice. If a new activity is 
determined not to be a new product, or if the Director takes no action within 15 days, the Enterprise may 
move forward with the activity. 

If an activity is determined to be a new product, the Enterprise must provide the information set forth in 
Part B below and any additional information requested by the Director. Upon completion of the 
information in Part B below, the Director will publish notice of the proposed new product for public 
comment for up to 30 days. Within 30 days of the close of the public comment period, the Director will 
determine, based on the provisions of the statute and regulation, whether to approve the new product. If 
the Director takes no action within such 30 day period, the Enterprise may offer the product. 

This process does not limit the authority of the Director to determine the safety and soundness of new and 
existing products or activities or to review new and existing products or activities to determine that such 
products or activities are consistent with the statutory mission of an enterprise. 
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Enterprise Contact Information: 

Name: 
Title: 
Telephone Number: 
Email Address: 

FHF A Contact Information: 

Name: 
Title: 
Telephone Number: 
Email Address: 

Part A - For any New Activity: 

Description of Activity. Provide a complete and specific description of the proposed new activity. 

Explain why the Enterprise believes that the new activity is not a new product. 

Submitted by: 

Signed: _____________ _ 

Print Name: ------------
Title: _____________ _ 

Date: 
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Part B - For any New Product: 

1. Description of Product. Provide a complete and specific description of the proposed new product. 

2. Projected Size and Start Date of the New Product. State the anticipated commencement date for 
the proposed new product. State the anticipated volume of the new product during the first year of 
operation. 

3. Impact on Public Interest. Describe the impact of the new product on the public interest, including 
whether the proposed product is expected to advance any of the four charter purposes of the 
Enterprise, meet the affordable housing goals, or serve underserved markets. 

4. Legal Analysis. If there are significant legal issues involved in the proposed new product, provide 
copies of any legal opinions prepared in connection with the new product. 

5. Other Regulatory Applications. Describe any notice, filings and/or applications - including any 
application for patents - the Enterprise has submitted or will submit to other regulators (federal, 
state or local) or to foreign governments relating to the proposed new product. 

6. Acquisition. If an acquisition is involved, describe the financial features of the transaction and 
provide pro forma financials of the acquiree. 

7. Accounting Treatment. Describe the accounting treatment proposed for the new product. 

8. Tax Implications. Describe any significant anticipated tax impact of the proposed new product. 

9. Risk Implications. Describe any significant impact of the proposed new product on the risk profile 
of the Enterprise. 

CERTIFICATION: 

To the best of my knowledge and belief, the information contained in this filing, including any 
supporting materials, contains no material misrepresentations or omissions, and is true, correct and 
complete. 

Signed: 

Print Name: -------------------------

Title: ________________ _ 

Date: 
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